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The most important precedent supporting the legitimacy of unilateral
humanitarian intervention was established by the events that transpired in
Kosovo between March and June of 1999.) NATO’s intervention in Kosovo has
confirmed the doctrine of humanitarian intervention as legal custom. The
Kosovo incident also gave expression to the moral consensus in the
international community that severe tyranny should not be tolerated.

The facts are well known and have been extensively documented. The
government of Yugoslavia exercised tyrannical rule over the Kosovars over
many years, to such an extent, and reaching such gravity, that it can plausibly be
argued that the people of Kosovo acquired a right to resistance to tyranny.? As a
result, NATO’s intervention can be naturally interpreted as assistance to a
justified revolution. This is the correct way to understand humanitarian
intervention: not as a unilateral decision unrelated to the wishes of the
victimised population, but as assistance to revolutionaries seeking freedom from
tyranny.

The Serb forces perpetrated ethnic cleansing later in the war (March-June of
1999).% Because this campaign mostly occurred after the beginning of NATO’s
intervention, observers debated whether NATO had provoked the ethnic
cleansing. The Kosovo Report concludes that the responsibility for those crimes
rests with Belgrade, but that perhaps the bombing created an internal
environment (especially because internal monitors were removed) that made
such an operation feasible.® The horror of this ‘cleansing’ has been amply
documented, and no more can be added here than referring to the account and
supporting documentation compiled by the Kosovo Commission. Suffice it to
say that (approximately) 1 million people were displaced, more than 10
thousand were killed, many were raped and tortured, and many saw their
property destroyed or pillaged. °

On March 24, 1999, NATO initiated air military operations against Yugoslavia.®
The mission was criticised from all sides. Some thought that it was ineffectual
(as apparently Milosevic had seen through NATO’s bluff); others, like Russia
and China, thought it was illegal and demanded that the NATO military
campaign cease immediately.” The last phase of the campaign finally brought
the desired aim. On June 3, Milosevic capitulated and Yugoslavia withdrew
from Kosovo, paving the way for NATO forces to occupy the province. The air-
campaign had lasted eleven weeks, and the Kosovars jubilantly received their
liberators. As of this writing, Kosovo (although still claimed by Serbia as part of
its territory) has declared its independence, though remains heavily supervised
by the UN and EU.

The United Nations Security Council was involved throughout the crisis, but
had been unable to agree on a military response. Resolution 1199 laid down a
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number of requirements for Yugoslavia and for the improvement of the
‘humanitarian situation’ generally, and decided, “should the concrete measures
demanded [here] not be taken, to consider further action and additional
measures to maintain or restore peace and stability in the region.”9 The Security
Council later endorsed agreements between NATO and Yugoslavia for an \air
verification’ mission, but without authorising the use of force.’® China and
Russia had apparently made clear that they did not regard the Council’s action
as authorising the use of force, and that they would veto any such attempt.™ In
the end, NATO decided to go ahead without Security Council authorisation.

NATO’s intent and motive were to counter the ongoing repression of the
Kosovars. The humanitarian rationale was repeatedly offered by NATO leaders
and others.'? In the words of Czech President Vaclav Havel, “If one can say of
any war that it is ethical, or that it is being waged for ethical reasons, then it is
true of this war™™. In the Security Council, which had been paralysed by the
threat of a Russian (and possibly a Chinese) veto, governments opposed to the
intervention either denied the validity of the humanitarian intervention under
international law or questioned NATO’s motives — and they did not hesitate to
call the intervention an act of aggression.'* Others were cautiously sympathetic
to the intervention.'® On the whole, the intervention was not overtly condemned
by any international organisation or human rights NGO, although many
deplored that NATO had been unable to secure Security Council authorisation.™

Reactions from legal scholars varied. Of those who believed the intervention
had been unlawful, many also expressed the belief that the intervention was
morally or politically wrong.'” Others thought the intervention was unlawful,
but that institutional structures should be reformed to be more responsive to
humanitarian crises.® Another group believed that the intervention had been
illegal in a technical sense, but so morally appropriate as to be otherwise
justified." Yet others saw Kosovo as an instance of legitimate humanitarian
intervention.?® Finally, some opined that the Kosovo incident itself marked a
move toward the formation of a customary rule of humanitarian intervention.*
It was, for them, a case that expanded, rather than breached, the law, similar to
the Truman proclamation about the continental shelf. Scholars other than legal
academics, however, by and large found the intervention justified.?? A striking
feature of the Kosovo incident is the relative purity of the incident as an
instance of humanitarian intervention. There were no strategic or material
interests of NATO nations in Kosovo. Some critics of the intervention recognise
this fact and bite the bullet: they admit that human rights considerations are
important in international law (and that those considerations were part of the
motivation of NATO), but that international law at the moment (perhaps
imperfectly) does not permit the use of force to protect human rights.?® But
others deny that the intervention was humanitarian; they characterise the
incident differently. According to one critic of humanitarian intervention, for
example, NATO “deemed fit to compel Yugoslavia...to accept a settlement of
the issue of Kosovo™?*. Thus the perpetrators are recast as victims, the rescuer
as the bully, and the real victims are not even mentioned. The fact was that a
dictatorial régime was committing heinous ongoing atrocities against an ethnic
group, and that an alliance of democracies acted to stop them. It is unreasonable
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to label these actions, in this context, as anything other than a humanitarian
intervention.

The scholarly reaction to Kosovo exposes a pathology that I call, for want of a
better name, ‘positivist stubbornness’. Most critics of humanitarian intervention
are positivists. For them, state practice, and only state practice, is the touchstone
of international law. Their opposition to humanitarian intervention results, in
part, from their hostility to philosophy or any other technique that introduces
values into the ascertainment of international law. As | indicated earlier,
positivism is a controversial jurisprudential stance. There is no ‘norm’ hidden
within diplomatic history to be discovered by objective legal analysis. To be
sure, responsible legal analysis must start with state practice, and only then
should analysts interpret that practice. But then, why refuse the status of ‘state
practice’ to the Kosovo precedent? If critics had doubts before Kosovo, why not
recognise that international law might be changing? Other scholars skeptical
about humanitarian intervention have nonetheless conceded that Kosovo might
be a turning point and that a dispassionate assessment of practice indicates, at
the very least, that the law is in flux.?® This suggests (at least, to me) two things.
First, for writers like lan Brownlie (who was counsel for Yugoslavia in the
applications against NATO members with the International Court of Justice)?
and his disciple Simon Chesterman, non-interventionism is unfalsifiable. To
them, no amount of state practice can change the law, because each new
instance of intervention is branded as a violation of the law. This is another
example of the fundamental deficiencies of international law doctrine. Custom
appears and disappears; sometimes practice creates law, sometimes it does not.

Some have pointed out to the fact that Belgrade perpetrated the ethnic cleansing
in Kosovo after NATO started bombing Serb positions as evidence of the flaws
of the doctrine of humanitarian intervention.?” For them, this shows that
humanitarian intervention is essentially counterproductive. In the Kosovo case,
the intervention simply exacerbated the conflict and created incentives for the
Milosevic régime to intensify the repression, to “get things done” before the
NATO alliance drove him from power. | have three replies. First, the premise is
dubious, as there is reason to believe that ethnic cleansing was part of the
Serbian régime’s strategy all along. Second, even if the intervention did
intensify the repression, that is more of a reason to intervene. Hitler also
intensified the killing of Jews when he was cornered, and no reasonable person
argues that this should have been a reason to stop the advance on Berlin.
Finally, as the Kosovo Commission accurately observes, the intervention was
justified, independent of issues relating to genocide, “because it had the effect
of liberating the majority population of Kosovo from a long period of
oppression under Serbian rule.”®® The intervention, then, ended tyranny
exercised over a relatively long period of time; it did not merely relate to a
discrete act of violence in the context of a civil war. When and why ethnic
cleansing started, therefore, is irrelevant.

A central point of contention surrounding the Kosovo incident is that NATO
was unable to secure Security Council authorisation. Yet even writers who
praise the intervention have regretted, with varying degrees of intensity, the fact
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that the established procedures to authorise force proved unworkable in the case
of Kosovo.

| disagree with the view that UN Security Council approval was necessary to
legitimise NATO’s actions. NATO has, in my view, a stronger claim to
legitimacy in authorising humanitarian intervention in Kosovo than the Security
Council, because it comes closest to representing the liberal alliance, the
community of nations committed to the values of human rights and
democracy.?® The Security Council suffers from a legitimacy deficit, not
because it is dominated by western powers (that is one of the good things about
the Council), but because one oppressive régime has veto power, and because
several of the non-permanent members have dubious moral credentials, to say
the least. We should not worship process for process’ sake. The United Nations
(and the Council in particular) is not a democratic body. The Security Council
may well be the only thing we have in the times to come, but it is certainly not a
reliable guardian of human values.
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