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In mid-March, Paolo Flores d'Arcais, an Italian philosopher and journalist, wrote an article titled
“Philosophy and coronavirus: the ramblings of Giorgio Agamben”, where he discussed about how
philosophy (which translates from ancient Greek as ‘love for wisdom’) can and should guide our
understanding of - and response to - the covid-19 crisis. According to him, however, the recourse to
philosophic theories should indeed be aimed at spreading knowledge and wisdom, rather than what he
calls “superstitions and / or theological ruminations”, “spiritual funambulism and/or anti-scientific
exorcisms” and “the basking and rooting in mediocre delusions of narcissism.” In saying so, he was
explicitly targeting Giorgio Agamben, who, at the beginning of the adoption of emergency measures in
Italy, wrote an opinion peace named “the invention of a pandemic”, in which he basically accused the
Italian government of using the covid-19 crisis as an excuse to institute a state of exception, unreasonably
suspending the normal functioning of life and work conditions in the country.” Three months later,
Agamben’s target shifted to professors accepting the “new telematic dictatorship” by having online
courses, who he compared (“they are the perfect equivalent”) to the university lectures who swore
allegiance to the Fascist regime in 1931." Despite Agamben’s apparent underestimation of the
pandemic,’ as well as his unfair dismissal of professionals trying their hardest to make the best out of a
complicated situation, it 1s worthy to reflect on whether and to what extent his - as well as other’s -
philosophic theories could come handy to make sense of the way in which the Italian government 1s
dealing with the Covid-19 crisis. To this aim, this paper will first examine the legal framework governing
the Italian response to the pandemic, it will then discuss the model of governmentality that such
framework establishes, and 1t will finally reflect upon some exclusionary dynamics it produces.

Coronavirus Emergency: The Italian response

On January 317, the Council of Ministers adopted a resolution declaring a national health emergency
for 6 months in relation to the spread of the novel coronavirus.” The resolution states that the emergency
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situation cannot be addressed with means and ordinary powers, and that it 1s thus necessary to promptly
1ssue extraordinary measures aimed at coping with the serious international situation that has arisen.
Since then, the President of the Council of Ministers has issued several decrees to curb the spread of
the pandemic. The containment measures, in particular during the first phase of the response,’ strongly
limited constitutional rights, and 1n particular, among others, the freedom of movement and assembly
and the freedom of private economic mnitiative, insofar as a national lockdown was imposed, alongside
the temporary closure of non-essential economic activities.” From a legal theory perspective, Agamben
1s certainly correct to trace back such massive rule by decree response, to the theory of “state of
exception”, originating from Carl Schmitt’s theory in Dictatorship. In this regard, a state of exception 1s
realized when the sovereign (the executive power) takes the decision to suspend the Constitution, or
the juridical order, by issuing decrees which are not formal laws (since they haven’t been adopted by
the legislative power) but that nonetheless hold force of law (due to the fact that they have its same
effect). This leads to an exceptional situation where even though the law 1s still in force, it 1s not applied
In the Italian context,
however, the fact that the normal juridical order was suspended, does not in itself imply that a
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msofar as “acts that do not have the value [valore] of law acquire its force.

dictatorship was instituted nsofar as the measures were taken on a temporary basis - they have now
indeed been relaxed”’ - to respond to a specific and real emergency situation.” Furthermore, the
majority of the decrees adopting containing measures have now been converted into formal law by the
Parliament."

The Italian approach: combining discipline and bio-power

If asserting that the Italian response to the emergency created a dictatorship is clearly an overstatement,
this does not mean that the government policies should not be scrutinized and cniticized. In this light,
particularly interesting 1s, in my view, the fact that - despite the adoption of such intrusive measures -
the government appears not to accept the political responsibility arising from its decisions, but it rather
places it on technical experts or on the citizenry itself. In my opinion, this is possible because - 1if we
adopt Foucault’s theory of power as a framework of reference” - the mode of governmentality adopted
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*In his work, Foucault distinguished between three forms of power: sovereign, disciplinary and biopower. The last two are
the respectively the focus of Discipline and Punish (1975) and The History of Sexuality, Volume I (1976). A comprehensive



3 AMSTERDAM LLAW FORUM VOL. 12.3

to respond to the pandemic in Italy 1s based on a hybrid model that juxtaposes obvious elements of
disciplinary power with several features of biopower and neoliberal governmentality.  With regard to
the disciplinary mode of governmentality, Foucault describes it as a repressive form of power
characterized by a strong state intervention and an “over-regulatory” police apparatus entrusted with the
task of controlling the territory and its subjects.” In this context, power is “exercised on the bodies of
individuals”," who are harshly punished if they fail to conform to the norms and act with docility. To
this aim a “series of adjacent, detective, medical, and psychological techniques” of surveillance are put
in place to find and punish the “culprit”.” Applying this framework to the Italian case, it springs to mind
that the containment measures enacted have been described as having put “60 millions of Italians under
house arrests”."” Furthermore, to ensure their compliance, politicians, public figures and the media
encouraged the creation of an environment characterized by an invasive culprit's search. Indeed,
alongside the displacement of law-enforcement officers surveilling almost every street - even with
drones” - and fining people for violating the lockdown rules, several mayors started personally
patrolling their cities sending people home and making Facebook videos scolding the disobedient
population for not taking the situation seriously.” Furthermore, private citizens themselves started to
harass and sometimes photograph - from their windows or balconies - people that they noticed walking

outside,” without having any idea if they had any legitimate reason to do so.

Yet, even if the main response to the pandemic in Italy consisted in the implementation of strong
containment measures which resembled in practice the disciplinary power described by Foucault, the
government’s capacity of tackling the pandemic has been made dependent solely upon the willingness
of the citizens to comply with them.” In this context, Isabell Lorey has underlined how the focus and
reliance on individual responsibility 1s one of the maimn features of liberal governmentality and
biopower.” We have had no serious debate about the responsibilities of who has privatized the national
health system and reduced its investments or even about the long-term strategy to deal with the
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consequences of the pandemic. This 1s so because the whole rationale at the basis of the adoption of
the containment measures was not deemed to be a specific political decision but solely the result of an
obvious outcome dictated by the reliance upon supposedly neutral technical expertise. From the onset
of the emergency, the public communication concerning the COVID-19 response has been shaped by
references to the Technical and Scientific Committee, the group of technicians entrusted with the task
of suggesting to the government the containment measures to curb the spread of the epidemic.
Furthermore, television and radio shows have been characterized by an overexposure of virologists,
epidemiologists and infectivologists telling the public how to behave. This trend contributed to a process
of deresponsabilization of the executive powers who were responsible for having decided to suspend
the normal juridical order in the first place. In this regard, for example, the President of Lombardy,
the worst-hit region in Italy - who has been harshly criticized for the way he handled the crisis® - has
repeatedly justified himself by saying that the decisions taken by its cabinet are merely the result of
proposals of third parties and in particular of "technicians", which are thus responsible for any mistakes
in managing the crisis.” Going back to the theory, alongside the focus on individual responsibility, a
new relationship between power and knowledge based on an overreliance on scientific rationality rather
than political considerations, 1s exactly what Foucault identified as being one of the major modification
pomts depicting the shift from mercantilism (characterized by a protectionist system) to liberalism
(characterized by a capitalist system) and from a disciplinary to a biopower governmentality.”

Final reflections

I believe that the use of invasive disciplinary powers and the creation of an environment of general
suspicion and fear, accompanied, however, by a rejection of political responsibility through a rhetorical
reliance on individual conducts and scientific rationality 1s quite problematic. This 1s so because, in my
view, it combines the shortcomings of an over-active state with the ones of a passive one, whose role 1s
mainly to facilitate processes of self-regulation, without being willing - or able - to impose structural
changes to respond to the contemporary crisis. In this light, another evidence of the fact that the Italian
response 1s still deeply rooted into neoliberal governmentality 1s the total absence of measures
addressed to what Bauman refers to as “human waste.” For these categories of people, identified as
the outcasts of society, the problem 1s not the “state of exception”, but rather the fact that for them no
exceptional measure has been envisaged. For them the problem lies in the normal juridical order. I am
referring here to the third country nationals placed in detention centers pending removal,
notwithstanding the impossibility of complying with the health measures to contrast the COVID-19 and
the practical impossibility of removal due to the suspension of air and sea connections,” to the homeless
people who have been fined for not respecting the stay-at-home orders,” to the numerous victims of
domestic violence whose situation has become unsustainable now that they are stuck at home with their
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abuser.” They seem to live in a state of exception within the exception or a camp” - to conclude with a
(positive) reference to Agamben’s theories - precisely because for them the usual regulatory framework

(or 1its lack thereof) still applies.
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