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Periodisation

To facilitate the making of comparisons and the drawing of parallels, both
the history of Dutch family law and that of Dutch nationality and
immigration law will be divided into the same three periods. The first
period coincides with the consolidation of the Dutch national Welfare
State during the years of post-war reconstruction and decolonisation: 1945
to 1975; the second, with debates concerning the Dutch Welfare State’s
normative foundations, which coincided with the world-wide recession of
the 1970’s and early 1980’s; the third with the restructuring of the Dutch
Welfare State at the close of the twentieth century.

In terms of changing family norms, the first period was one of moral
reconstruction, in which the traditional, religiously inspired foundations of
family relations in the Netherlands were confirmed and modernised at the

same time; the second represents a transitional period in which family

norms were heavily contested; the last a period of renewed consensus in

which Dutch family law was re-codified.
In the field of immigration law and integration policies the first

witnessed large and complex demographic shifts following the disruptions
of war and decolonisation and the subsequent reconstruction effort; the
second coincides with a period of normative pluralism and confusion in
which the former Dutch empire was adjusting to a new world order abroad
al ferment at home; the third coincides with both a renewed sense
of Dutch identity and a growing commitment to international market

and soci

forces.

theory. An answer will be sought to the question if a
new technology of exclusion has been produced, sui
globalisation as describe
“sedimented knowledge”
of any such new technology.

period

In the final concluding chapter, the history of changing family norms
and nationality and immigration law in the Netherlands during the second

half of the twentieth century will be analysed in the light of Stoler’s
nd to what extent a

ted to a context of
d by Sassen, and further, if and to what extent the
of the colonial past has informed the production .

CHAPTER ONE

CHANGING FAMILY NORMS
AND DUTCH FAMILY LAW 1945-2000

A: 1945-1975: Post-War Reconstruction
of the Dutch Welfare State

By the end of the Second World War the Netherlands was in ruins. More
than 10% of the country's agricultural land had been rendered useless
There was an estimated shortage of 300,000 homes and 13% of ali
~ registered households lacked a home of their own.' Public transport
_ facilities had been virtually wiped out and many factories were in
shambles. The national income had dropped by 25%. Inflation was
rampant and the national debt had risen from 4 billion guilders (before the
wag) to more than 13 billion guilders.” As an added blow, the Dutch East
ies, an important source of natural resources for Dutch industry as well
major export market for its products and surplus labour, had
unced its secession. ’
Ithough some speculated, during the first heady months after
on, that this might be the moment for radical political changes, it
ecanl'e'clear that the newly installed Dutch government, Whi’Ch
d ministers: of both confessional-largely Catholic—and socialist
; nd Preferred restoration to revolution. Private enterprise was still
e mainstay of Dutch economy.’ However, given the desperate state
utch economy at the time, centrally imposed emergency measures
be avoided. Measures had to be taken to ensure a reasonably fair
of the most basic commodities, which were still in short
he same time, inflation had to be tackled while considerable
’ad to be made to stimulate production. Meanwhile a soaring
early twice as high as before the war) and the return of
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hundreds of thousands of war victims both from Germany and from the
Dutch East Indies added to the already pressing housing shortage.* The
sudden increase in population also helped fuel fears of massive
unemployment.
The government devised a central plan, more in a spirit of pragmatism
than conviction, and set up new institutions to ensure that both business
and labour would be involved in the planning process and its execution.
For the time being, essential commuodities still had to be rationed. New,
devalued currency replaced the old inflated one. Salaries were frozen,
rents were controlled and all candidates for a new home were put on a
waiting list. Private capital was heavily taxed. All these efforts however
proved insufficient. Even after negotiating foreign loans, the Dutch

government could barely ensure its citizens access to the most basic
ke the necessary investments needed to get the

commodities, let alone ma
country’s industry back on its feet. Prospects looked bleak, and public

opinion polls indicated that twenty to thirty percent of the population
seriously considered emigrating.6

In the end, the Marshall Aid that was provided by the US government
in 1948 finally did ensure the extra capital that was so badly needed.
Thanks to this financial injection, a phased plan for reconstruction could at
last be set into motion. The first priority was for the steel industry and the
accompanying transport and energy sectors. Second in line were the
remaining heavy industries and agriculture, followed by the production of
lasting consumer articles. Last in line for the short-term reconstruction
projects was public housing. For the long term, the government counted on
investments in schooling, in the rationalisation of production and in
programmes to stimulate emigration.

Once the economy finally started to gain some momentum, it actually
accelerated more quickly than the government had anticipated, and soon a

4 Berghuis 1999, p. 15; Klein 1981, p. 95. More than a quarter of all families
consisting of two or more people had to live in with others, Siraa 1989, p. 67.
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number of key sectors of the economy faced a labour shortage. By the
early 1950’s Dutch industry had largely recovered and unemployrﬁent had
reached an all-time low.® The housing sector, which had been placed low
on the‘ list of priorities in the plans for reconstruction, was particularl

hard hit I?y labour shortages. In fact a chronic lack of sk’illed labour in ch
cons.trucuon sector was one of the reasons why the housing crisis was to
continue until well after the rest of the Dutch economy had more or less
npnl}allged, i.e. returned to the free enterprise system and market
dlstrlputmn. In the mid 1950’s housing was officially declared the most
pressing issue that still had to be dealt with.”

In order to succeed in its plans for reconstruction, the government not
only needed the cooperation of business and labour, but that of families
and consumers  as well. Rationing continued during the first years
follow111}g the war;]0 salaries remained frozen until the second half of the
19§Q’s and, last but not least, people had to exercise great patience in
waiting for an improvement in their housing situation. The success of the
.refco'nst'ruction effort therefore depended on a spirit of cooperation

discipline and thrift. Besides a healthy work ethic, regulated family life;
and controlled sexuality were seen as important prerequisites for
 successful reconstruction.’* One of the official slogans of the time was:
“Revive the family to revive the nation”."* .
_ The following quote from an advice column printed in the popular
Dqtch women’s. magazine Margriet during this period can serve to
Ut}s‘ltéagz stgfv ilgfl?t]h?nd concern that prevailed concerning the moral fibre

“‘The rate of moral decay has increased alarmingly, but I’m not sure that is
lgly because of the way young women dress and behave, as you claim
at 'fabout the attitude of young men these days, who expect everythiné
d will go to any lengths to get what they feel is their due? The moral
lence that the world is presently experiencing is the result of the
klessness ca}used by war and liberation. Wars are always followed b

of terrible moral decline. We are in the middle of such a periozll

5 Most important was the Stichting van de Arbeid (Society for Labour), where
business and labour could meet on a national level to negotiate economic policy
issues. In 1949 this organisation was converted into what was to become one of the
Dutch government’s most important advisory organs, the Sociaal Economische
Raad (Social-Economic Council), Gastelaars 1985, p. 98.

¢ Blom 1981, p. 141.
7 In 1949 a major conference was held to discuss the impending danger

overpopulation. Although birth control was mentioned as a possible solution; th
was deemed politically unfeasible, and the preferred solution was to stimulal

emigration, Heeren & Van Praag 1974, p. 14.

until 1952 that the last consumer item to i

to the free market, Gastelaars 1989, p. 105. be rationed-coffecwes
83, p. 99-100.
1993, p.99.
85,
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now, and we hardly can see a way out. Still, it will be found (..my
tramslation—SvW)”14

Religious Freedom and Controlled Sexuality

One of the most important factors of social organisations in the
Netherlands in the post-war period was religion. More than 80% of the
population adhered to the Christian faith, divided more or less evenly over
the Catholic and (various) Protestant Churches.”” Next to these two
religiously identified groups was a third, relatively small one, identified
with more secular humanist principles. These religious distinctions were a
legacy of, among other things, the struggle for educational freedom that
had accompanied the introduction of compulsory education in 1900.'
Such struggles had been resolved in the past by granting religious
institutions and their affiliated organisations a decisive role in the
realisation of various projects of the nascent Dutch Welfare State such as
public education, health and housing.

Religion had consequently come to play an important role in
organising social life in the Netherlands and in defining the political
landscape. Each of the three ideologically defined columns was headed by
its own political, intellectual and economic elite. Each was affiliated to
specific political parties, supported its own trade unions and housing
corporations and sported its own network of shops, charities, (sport) clubs
and social services. Throughout most of the twentieth century,
confessional parties continued to play a dominant role in Dutch politics.

Until the 1990°s, at least one of the religiously inspired parties took part in
every coalition that was formed, and the members of these parties, whether
Protestant or Catholic, were all intent on upholding Christian values on

issues like family norms, abortion or euthanasia.

But if post-war Dutch society was still strongly divided along religious
lines, the normative cohesion within those different columns also remained
high. This vertical model of consensus—quite unique to the Netherlands—
middle class values were more widely
supported in the Netherlands than in other European countries, like
Germany, where religiously inspired political parties also played a

may well explain why many

prominent role, but where class consciousness was more pronounced. Th

14 Brinkgreve & Korzec 1978, p. 74.
15 Kooy 1975, p. 23.
16 De Graaf 2000, p. 1.
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ideal of a male breadwinner and stay-at-home wife, for example, was
much more widely followed in the Netherlands than in ’Gennany.” ,
Althqugh women’s participation in paid labour outside of the domestic
sphe_re did become more acceptable in the course of the 1950’s, the
dominant consensus continued to be that this should only be tolerat:ad to
the extent that it did not interfere with female duties in the home.'® Despite
a growing demand for relatively cheap female labour in the administrative
sector and the increasingly professional health, care and welfare sectors,"
the percentage of working women actually dropped between 1947 ar’ld
1960 from 26,2 to 22,6%.20 To a large degree, this can be explained by the
fact that wages were increasing, making it possible for families to live off
the earnings of a single breadwinner. Under these conditions, working
women were able—and encouraged-to retreat from the labour forée.
Aggm, a quote form the advice column of the women’s magazine
Margriet can serve as an illustration of the normative climate of the time
A re?ader from the mid 1960’s who confessed she was the one earning the;
family wage while her husband stayed home was earnestly reprimanded:

¢... I'urge you, don’t overdo it (...) you must make clear t

that he is the breadwinner, that it is Ais task to support yo?l.y’;“)ﬁ;th;;l? a;(el
happy.to help out while he is studying, but only to a certain point. Collapse
fr9m time to time. Complain from time to time out loud that you can’t keep
t}§1s up. Try bursting out in tears. Then he’ll start to straighten out (...) Let
h1m take the lead, pamper his pride, his male ego, even if your hand; itch
‘Be?he.ve me, you're far better off sweetening him up in the evenings and
_bringing him coffee while he studies than going off to work to earn money
) If you go on like this, ... then in no time you will turn into a regular
’a.ttlisaxe and your husband will have become a miserable wimp, tied to his
:i;a{ )s,g;l)ron strings and incapable of achieving anything (my translation-

essing and mgintaining distinct confessional identities (including that
ular humanists) was the driving force behind the social structures
vided moral leadership in the Netherlands in the post-war years.

31993, p. 28-35. Married women were for example excluded from jobs
ervice, by a royal decree of 1923, on the grounds that their place was

Korzec 1978, p. 64.
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While the Dutch government could set out plans for reconstruction, the
successful implementation of those plans depended on the support of
religious institutions and their affiliated organisations.22 In order to
maintain their support, the Dutch state had to allow them a certain
degree of moral autonomy. The Catholic political parties used the
principle of subsidiarity to denote the limits of state involvement; the
Protestant ones described their constituencies as “sovereign among

ourselves” (soevereiniteit in eigen kring).

Family Law in a Religiously Ordered Society

Together with matters of worship, education and healing, family relations
too fell under the domain of the religiously differentiated moral orders that
the Dutch state was supposed to respect and support, but not interfere with
via her own institutions.” Shared tenets of these religiously inspired moral
orders, as reflected in Dutch family law of the time, were the husband’s
position as the head of the household,”* parents’ (more specifically,
father’s) authority over children,”” and a marked resistance to state
intervention in the daily dynamics of family relations.

The regulation of family relations within the confines of marriage was
left to the moral tutelage of religious institutions who took on this task
with vigour and conviction in the period of reconstruction.?®
Consequently, the motives behind a marriage and the presence or absence
of the sexual act were matters of no relevance for the legality of the

marriage, which was solely determined by the civil law procedure and the
marital vows that this included.?” Husband and wife were bound to live
together, to be true to each other—i.e. not to commit adultery—to provide
and financial support, and to
cooperate in the care and upbringing of their children. No other rules
applied.”® State intervention in marital relations—even in the form of court

each other with the necessary moral

22 Gee: Lijphart 1986 and Bosmans 1981.
2 Gastelaars 1985, p. 115-118; see also Holtmaat 1992, p. 188-189.
24 Article 169 and 161 BW; Wiarda 1957, p. 159.

25 Article 353 and 355 BW; Wiarda 1957, p. 557-558.

26 Rath 1991, p. 136.

2 Kooy 1975, p. 64; see also Holtrust 1993, p. 43.

28 This in contrast to the Prussian General Code of 1794, for instance, thal
pronounced on such matters as when marital intercourse might be declined, whe
the absence of a spouse from home was to be excused, and until what age a bab
could be nursed in the conjugal bed, Glendon 1989, p. 33.
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adjudication in the event of marital disagreement— ignifi
brea({h Qf marital-and, by extension, congfessionaltl—v;]g\sze:srz(zgniil.%SIgmﬁcam
Slmﬂtarly, parents (until 1947: fathers) enjoyed a wide degree of
freedom in relation to the state regarding the upbringing of their children.*
Parental responsibility (at the time legally defined as parental authority./—
ouderlijke macht) brought with it the legal obligation of parents to care for
and raise their children®' It implicitly included the right to determine
where a child was to be brought up and educated, by whom, and according
:o zlvlhat faitkflzzlglsozevler, o;her than prescribing compuisory education up
o the age o the law did not sti
fulfilling their responsibilities.>* pulate how parents were 10 go about
Sparse as the legal framework was, one thing at least was clear. The
husband was head of the houschold. He determined the nationality (;f his
wife and children,35 as well as their place of domicile. Even when residin
elsewl;ere, their official domicile remained with him.>® His was the lasgt
word in matters concerning the children’s upbringing and only he was able
to enter into contracts with third parties.*” The principles of marital power
and parfantal authority placed full financial responsibility and moral
leadership upon the male head of the household, charging him with the
;Sl'( of providing support for those unable to take part in paid labour due to
u ;;fn pa{g;;n ;Itll?r responsibilities as care-givers or their (temporary)
The same principle manoeuvred the wife into a subordinate, reproductive
d caring .role. Dutch family law of this period expresses concern, in a
‘ . ber of instances, that wives should be left free to devote thems’elves
tirely to 'Fhe care and upbringing of their off-spring. For example the fact
‘married woman could not be appointed as an executor for the estate
¢ceased person was defended by the argument that “the domestic
. and the _upbringing of her children lay such heavy claims upon the
n devot.lon of a housewife and mother, that she can not afford to
o the interests of a third party.” For similar reasons, married
cquld not take on the guardianship for another child without their

7, p. 590-593.

ectlon 2 Wet op het Nederlanderschap 1892.
op het Nederlanderschap 1892.

Would eventually acquire legal competence in 1956.
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Adultery was seen as such a threat to the institution of marriage that
the mother of an adulterous child was denied custody and, until 1964
(some would argue: 1970) even the right to acknowledge her c,hild *7 while
the adulterous father would continued to be denied the ;ight to
acknowledge his child until well into the 1990’s.** Homosexuality was
also heavily frowned upon and homosexual acts with minors (i.e. with a
person younger than 21 years) formed a criminal offence, regardless of
consent. Other legal restrictions on sexual freedom were prohibitions on
the s‘alewof pornography and prophylactics and on the practice of
abortion.” The degree of repression can be discerned from crime statistics
A. record number of persons was charged and convicted for sexuai
misdemeanours in 1950: 35 of the 100,000 inhabitants between the ages of
12 and 79. Although the numbers subsequently dropped, they remained
?;Z\zleggg S[.)g(c):—war level (a maximum of 21 per 100,000 in 1930) until the
Th}'s obsession with sexuality is indicative of the Dutch state’s
.commtment to the institution of marriage until well into the 1970°s.%!
Marital relations were seen as the surest way to guarantee the reproducti(.)n
_of future generations of citizens. Controlling sexuality was seen as

ne:ce'ssary to ensure that children would be born, raised and maintained
thhm the confines of marriage.” Divorce could only be granted on the

ecific grounds of adultery, deliberate abandonment (for at least five
ears), a jail sentence of four years or longer or serious violence. Couples
d ask for separation of bed and board on the basis of common consent.
t only after having been married for two years. A subsequent divorce:
only granted after another five years,>

ied women who had been appointed as the

husband’s approval, and unmarr
1d ask to be relieved of this responsibility

guardian of another’s child, cou
once married.>®

Tn his book on the s
Kooy gives a detailed acco

ociology of the family in the Netherlands, Gerard
unt of the various subtle ways in which the

framework of Dutch family law was filled out within the different
of post-war Dutch society.” But if state

religiously inspired moral orders
reticence provided scope for normative diversity, it offered little protection
to wives and children subjected to patriarchal authority. Marital rape for

example was not subject to criminal prosecution, and there rested a strong
taboo on topics like incest and domestic violence.*® Child protection laws
had been introduced in 1905, but the power of child protection agencies to
intervene remained limited to those instances in which a child’s physical

or mental safety was seriously threatened.*'

Protecting Marriage as an Institution

If Dutch law offered little scope for state intervention within the confines

of the nuclear family, outside the pale of matrimonial relations intimacy
was vigorously controlled and sanctioned. The Dutch state held a strong
stake in the institution of marriage. Only civil marriages were legally valid
and divorce could only be achieved before a court of Taw. Illegitimate birth
was heavily frowned upon, and the parents of an illegitimate child were

reprimanded for behaving not only immorally, but against the law as
well.*2 Since 1909 it was possible for the mother of an illegitimate child to
3 but the financial position

sue the biological father for maintenance costs,4
of single mothers none the less remained precarious. The pressure to marry
ted for marriage if at all

was strong, and most single pregnant women op
possible.44 If a girl was not of marriageable age, she could apply for Royal

dispensation allowing her to mairy anyway and thus bring her child within
the realm of legitimate family Tife.s Until well into the 1960’s, at least one
in five marriages was entered into because of premarital pregnancy.4

> t'he first decades following the war, Dutch society remained
‘tensed by a strong work ethic, a high level of sobriety, repressive
mores and restrictive and hierarchical family values.’* Dutch civil
ulated marriage and enforced it as an institution, while leaving it to

38 Wiarda 1957, p. 143.
j;’) Kooy 1975.
Acker & Rawie 1982, p. 19; 27-29. ' D 56-59: H
i; e Boer 2006, p. 3-4 P ; Heeren & Van Praag 1974, p. 309.
Holtrust 1993, p. 47. 147K
 De Boor 2006, p. 4. P ; Kooy 1975, p. 59-63.
i: Holtrust 1993, p. 55. _
Ibid. p. 44. 138:
4 peoren & Van Praag 1974, p. 95. .; Bussemaker 1993, p. 105; Kooy 1975, p. 254; Gastelaars
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religious institutions and congregations to monitor relations within the

confines of the marital home.
But although the system cou
practice tactics were devised

Already in the late nineteenth century,
other in presenting trumped up charges of adultery in order to circumvent

the legal restrictions on divorce. By the late 1960’s this “Big Lie” had
become accepted practice, and divorce rates were on the rise.

1d be characterised as closed and rigid,55 in
for achieving more individual freedom.
couples started to collude with each

National Solidarity and Individual Emancipation

control over sexuality, the coalition of Catholic
d Dutch politics in the post-war period,

from 1945 to 1958, invested in the reproduction of the Dutch citizenry in
other ways as well. While leaving the task of moral reconstruction to
religious  institutions and their affiliated organisations, successive
government cabinets would continue to build on State involvement in

issues of material welfare. Even during the war, while still in exile in
London, Dutch politicians expressed the intention of introducing an all-

encompassing system of social security:

Besides trying to maintain
and left-wing parties that dominate

“§ociety, organised via the Stafe, bears the responsibility for its members’

social security and for the protection of all of them against want, if, that s,
these same members have themselves done all that can reasonably be
expected of them to provide for the necessary security and protection (my

translation—SvW).”f’7

This quote suggests a direct relations
individual and State, circumventing the rel
organisations, around which Dutch society was

which were to play suc
the moral order needed for the reconstruction €

individual rights, contract and compensation, ra

natural hierarchies and congregational ties.
The tension between these two perspec
s of Dutch society was temporarily resolved by making the ma

principle
the Dutch labour market, and his fami

breadwinner the relevant actor on

55 De Boer 2006, p. 6.
56 Kooy 1975, p. 68-73.

5T Commissie van Rhijn 1945, deel I1, p. 10, quoted in Bussemaker 1993, p. 98.

hip of interdependency between
igious institutions and affiliated
largely organised, and
h an important role in generating and maintaining
ffort. It is cast in terms of
ther than in those of

tives on the organising
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the site of moral reform.*® Right from the start, income policies followed a
double agenda. They not only reflected market forces of supply and
demand, but the assumed commitments of family life. Minimum in():,omes
were determined not by individual, but by family needs.”

It' was in tl}is spirit that successive cabinets continued to introduce
provisions for income security, even after the Dutch Labour Party had
beep forced.to leave the coalition in 1958. Male breadwinners bei:ame
ent.1t1ed to improved unemployment insurance, introduced in 1949; a
umvgsal_ old age pension, introduced in 1957; widows and orph;ms
pension introduced in 1959; and universal child support provisions
1ntrodqced in 1962. Health care insurance was introduced for employees in
1?64,_ 1_ncluf1ing coverage for wife and children, and in 1966 a sys}t,em of
disability insurance was brought into effect. The already existin
unemployment insurance was extended with a supplementary insuranceg
set, ‘at a lower rate, to extend protection against loss of income to z;
maximum of two years.® Significantly, working married women w
excluded from this last form of insurance. o
. C10§e1y linked to this expanding system of social insurances for
b;eadw1'nners, was a parallel regime of social services that targeted
housew1ves and adolescents, rather than breadwinners, and provided moral
ather' than financial support. In 1952 a Ministry of Social Work was
stat?l}shed, largely at the instigation of those members of the then rulin
lltl(?n af.ﬁliated with a Catholic political party.®’ This ministry'toolfi
er its wing much of the charity and poor relief work that, until then
been'r.un !)y religious institutions, geared towards helpin;g out lower’
a@lles in need of care, guidance or counselling. At the same time
ms_try of 'Education, Arts and Sciences became involved in other’
gtv)ll]lSly ﬁls(pl)ilrefd, ﬁrivate initiatives to counsel working class youth,

om had left the countrysi joi i ion
s e Cities.62y51de to join the burgeoning population
arallel network of social work was seen as complementary to the
otk of .s<.)cia1 insurances. A well-functioning family unit was seen
’r¢qu1s1te for successful industrial growth, and housewives
be ‘enc.ouraged, informed and, if need be, actively instructed in
f keeping their male breadwinners ready and eager to work and




36 Chapter One

of bringing up the next generation.63 The working young, for their part,
just barely weaned from their families’ tutelage and in many cases
separated for the first time in their lives from the social control of village
life, had to be steeled against the alienation, individualism and feared
moral chaos that would form the inevitable accompaniment to
industrialisation and modern urban living. Young girls working in the
factories, in particular, caused considerable anxiety among the ruling
classes, and some pains were taken to ensure that they remained geared
towards their true vocation, that of the housewife and mother.®*

As the ministries of Social Work and of Education, Arts and Sciences
became more involved in this sector, which until then had been run by
religiously inspired charitable organisations, professional social workers
started to enter the field. At the same time that the expanding network of
social insurances gave expression to the notion of a nationally organised
system of mutual financial support, the expanding network of government
subsidised social workers came to represent a secular, scientifically
inspired, notion of “pational society” with its own normative order. This
normative programme Wwas clearly expressed in the explanation
accompanying the budget presented in 1963. In this document, the
Netherlands® first Minister of Welfare, Marga Klompé, expressed her

ideas as follows:

“Eor the benefit of the whole, it is desirable that no groups or categories be
left behind and that no areas remain underdeveloped. Migrants, repatriates,
refugees, so-called maladapted families are often insufficiently integrated
into the broader society. (...) The mentality of the population inhabiting a
specific region, too, may be insufficiently in tune with the economic
changes which have taken place (...) Helping groups or categories adapt to
society as a whole, as well as helping to improve the social infrastructure,
for example, in certain parts of the country form essential aspects of the
tasks that the department has set itself (my translation SVW).”65

In this vision, expressed remarkably enough by a minister belonging to
Catholic political party and participating in the first post-war cabinet to b

formed primarily by confessional
Party, it was no longer considered desirable that people be admonishe
with the word of God in all its variations, but that they be guided on thei

way towards a single integrated, secular, national morality. Althoug

% Ibid. p. 103.
64 Ibid. p. 104; 120.

65 Welvaart en welzijn 1963, quoted in Gastelaars 1985, p. 178.

parties and without the Dutch Labou
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‘rehglous .institutions and affiliated organisations would continue to b

1nv01yed in the provision of social services in the Netherlands, they felt .
growing pressure to orient themselves towards this more secul’ar id}elzolo y
in order tp bring in the desired government funds. As a result, n -
psychologl.cally inspired forms of social work started to take hold h,el i\:f ,
to undemnne the moral authority of the Church, already besieéed tI)) g
purgeqmng consumer culture and the introduction of such startlin n};

inventions as the contraceptive pill. B e
By th‘e mid-sixties, the powerful hold of religious institutions
congregations and affiliated organisations over the moral lives of h’
Dutch was starting to wane.% o e

Inherent Normative Tensions

Another ‘impulse towards national rather than congregational solidarit

was the 1nUpduction in 1965 of a publicly financed system of Welfarz
b.efleﬁts. This new law on welfare was meant to ensure that all adult
1F1zens would have access to a minimum income, should the need ar'u

w1f;h‘out having to hold their up hand to extended family, church ;iﬁi
harlty., It was introduced by the same Minister of We’lfare Marga
Klqmpe, who had initiated professional, government subsidise’d socigal
rk,de%n(.idshelz p}rgsented her scheme as a final step in the emancipation of
'711irellt ésloll;an?st;ﬁ; Sf:rom the moral tutelage of religious institutions and

k“wished to make a law, Mister Chairman i iti

1 0 ma » M , which every citizen could
pp:lzzll t}()), w}ith hlls head l.xeld high, without being subjected to a climate that
W),”“e ostile to his freedom and human dignity (my translation

n of social security introduced by the Ministry of Welfare, and
tlo replace ‘the support traditionally supplied by relig;rious
tions (or their more secular humanist counterparts), the new
ime formed an interface between the two emerging ,streams of
Welfare State. Nominally a form of social security, divorced
oral tutelgge of traditional charities, it was never the iess based
on a right earned through the payment of premiums. And
rtainly helped to emancipate people from the social c;)ntrol

85, p. 182-184,
962/63, p. 3956 quoted in Bussemaker 1993, p. 61.
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of religious institutions and affiliated organisations, it left the interdependent
relationships of the nuclear family intact.

Consistent with ail economic policy of the time, the new Welfare law
was in fact premised upon the institution of marriage. The nuclear family
formed its basic unit, and exclusive heterosexual relations, the gendered
division of labour and mutual support between spouses formed its moral
premises. Need was not determined on an individual basis, but related to
the nuclear family as a whole, in which the male breadwinner was
assumed-and legally obliged—to provide for wife and children. Claims to
welfare benefits were reserved for those who were judged to have
insufficient access to sources of income, while baving behaved as a
responsible adult citizen.%® Tt was in fact designed to enable the male
breadwinner meet his family responsibilities and hence protect his family
against the undermining impact of poverty. As long as the nuclear family
remained intact and the breadwinner-citizen could serve as counting unit
for the national redistribution of income, the inherent tensions between the
two normative orders could be avoided.

From the start however welfare

employees.69 As recipients of welfare,
on individual freedom and dignity on

relations on the other.
As sexual mores started

started to become evident. What should be the consequences of divorce
How was one to determine the needs of citizens who, while not livin,
alone, were not bound either by the legal obligations of a marriag
contract?™® Moreover, how was one to deal with minors who left thi
parental home while their parents were legally responsible for the
welfare? Such complicated moral questions were not foreseen when th
Law on Welfare Benefits was first introduced in 1965.”" They s00
emerged on the political agenda, however, when Dutch family norms

practices started to shift.

68 Bussemaker 1993, p. 162.
% Yhid. p. 157.
0 1bid. p. 172.
" bid. p. 169.

benefits proved to be principally a
source of income for single or divorced women, while the various forms of

social insurance continued to be paid out principally to male (ex)
women entered a system premised

the one hand and on specific
assumptions regarding sexuality and mutual commitments within family

to loosen, family bonds became less stable,
and a growing number of individual women and children started to lay
claim to forms of national solidarity in their own right. The inheren '
tensions between the foundational premises of the Dutch Welfare State
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“Natural Law” as a Contested Political Programme

The' prevailing assumption during the post-war period, namely that the
family, as moral and economic cornerstone of the nation, was “naturally”
foun'ded on a given moral order, deflected from the ’fact that fami}ll

relations had, in fact, formed the subject of political debate and strugglz
for well over a century. Despite the terminology, there was nothin,

“natural” ab'out marital power, parental authority or the family’s moragl
autonomy vis a vis the State. These were all matters of political dispute
tha.t had to be regularly defended against, among other things, women’s
cla1m§ to rights, minor’s claims to autonomy and the State’s, claims to
more 1nyolvement in the upbringing of its future citizens. During the post-
war period, various legal reforms were fought for and realised.

.One of the most important reforms was introduced on 1 January 1957
w}.uch put an end to married women’s legal incompetence. At the time

~ tl}lS was seen as the final phase in a development, originating in the laté
mpet_eenth cgntury, towards achieving equality between husband and wife
wltl}lp mamage.72 In reality, many remnants of the husband’s dominant
yosition still remained. Thus, although the Dutch Civil Code no longer
1ed that the wife must obey her husband, the ruling that the man stoodg at
e head of the household continued to apply, after a motion to that effect
d,.bfaen passed by the Dutch Parliament. And although the marital
micile was now to be determined by husband and wife together, in the
’/ they could not agree, the husband’s will still prevailed.” ’

.konly the relationship between the sexes, but that between the
tions, too, was subject to reform. In the period following the Second
War, t.he immense task of reconstruction helped legitimate State
nt}on in children’s upbringing for other reasons than just the
n of the child. The notion that rearing and educating children
art of the project of rebuilding the nation gained ideological
as acknowledged that not only the child itself, but the public
had a stake in the child’s upbringing and education. In a court
949, th? Dutch Supreme Court (Hoge Raad) ruled that child
asures ‘are not only imposed in the interest of the individual
he' interest of society at large, namely to ensure that children
under such circumstances that could lead to their physical or

12 Oud BW; Wiarda 1957, p. 159.
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moral degeneracy...”74 After three years of heated debate, adoption too
was made possible, in 1956-at least for married couples.”

As the Dutch social Welfare State took shape in the course of the
1960’s, government involvement in children’s upbringing intensified. By

1965, public child protection agencies—originally based on private
initiative-were given an official legal status.”® As they became more
also became more subject to

dependent upon public funds, these agencies
government norms and directives.”’ Since the family courts who presided

over conflicts between fathers and mothers and between parents and
children worked in close association with these agencies, this increase of
government influence also affected the adjudication of family conflicts.
Although all of these reforms were significant, they did not
fundamentally aiter the institution of marriage or the integrity of the
nuclear family as such. One reform introduced during this period did,
however. On 1 October 1971 a new law was enacted providing for one
sole ground for divorce, namely that the marriage have irreparably broken
down.” Moreover, couples who were able to agree on a joint proposal
regarding all ancillary matters—i.e. alimony, the children and the division
of property—no longer had to sue for divorce, but could submit a joint
request to the court.?? The first step towards the de-institutionalisation of

marriage had been set.

In the meantime,
organisations continued to
Netherlands, competing notions €O

obligations within family relations starte
were. Initially, revolt against dominant morality was limited to the margins

of Dutch society.
posing various challenges to the est
question their dependent position within marri

as the religious institutions and affiliated
lose their grip over family norms in the
ncerning sexuality and mutual

74 HR 23 September 1949, NJ 1949, 634. On the grounds
only served to provide a child with the social and intellec
would need to take part in adult life,
the period of compulsory education wa
2000, p. 192.

75 Holtrust 1993, p. 81-88. Law 0
1 November 1956.

76 Luijten 1977, p. 257.

7 Wegerif 1976, p. 18.
78 Peters 1976 p. 22-24; Doek 1976 p. 9-11; Doek et al. 1975 p. 103.

191 aw of 6 June 1971, Stb. 290.
80 Chin-A-Fat 2004, p. 13-15.

£ 26 January 1956, Stb 1956, 42 entered into forc

d to “come out of the closet”, as it

But in the course of time it became more widespread,
ablished order. Women started to
age while adolescents tried

that public education not
tual skills that he or she
but that it also served to mould new citizens,

s extended from six to eight years, De Graaf 7
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Fo free themselves from their parents’ tutelage. The institution of marriage
itself was seriously put to question. As more and more people started %o
exper%rr}ent with alternative forms of family living, this raised
ungntlclpated questions for politicians and policy makers vs’/orkin on the
redistribution of wealth and welfare within the Dutch nation. ¢

Competing Perspectives on Family Norms

On 27 October 1967, the departing chairwoman Dr. Mary Zeldenrust-
Noordanus of the Dutch Society for Sexual Reform (NVSH) held a
farejwell .speech in which she called for a new sexual ethos, no longer
defined in terms of marriage. Individual freedom should n’ow be the
measure of a relationship’s worth, not socially condoned morals. Pleasure
moreover, should be accepted as a legitimate aim of sexual beflaviour IE
was from such a perspective, she claimed, that opinions should be fom;ed
over hpmosexuality, premarital sex, birth control, abortion, extramarital
sex, divorce, prostitution and pornography. Her own Views’ on all these
issues were, without exception, permissive, and in direct contradiction
fmtl} the morals which had, until then, been propagated by the religious
institutions and affiliated organisations in Dutch society.® ¢

; Althf)ugh this speech clearly expressed a radical counterculture and
was deliberately provocative, it did reflect a growing resistance to the
strict, religiously inspired sexual mores of the immediate post-war périod
n alternative Gestalt—to borrow a term used by Kooy—, already presen£
mong a segular minority of the country, also started to éake hold amon,

he more religious mainstream during the 1960’s. This moral order coulg
fch:aracteriged as a moderate version of that championed by the
an%ng chairwoman of the NVSH: a positive attitude towards sex; a
mmitment to marital fidelity but not necessarily for a lifetime; ,an
tance of birt.h coqtrol, at least within marriage; and more egalita;rian
a;)rflatrtrllcial;%?tlonsmp between the sexes and the generations within the

975, p. 48-49,
p. 255-259. The number of people in favour ilitati i
from '13'% in 1947 to 50% in 1970?whi1e the numl())ir f)afctlllllct)?slzrtl“gr ﬁ:&rﬁe
ore difficult decreased from 48% to 11%, Brinkgreve en Korzec 1978 ;
é(é'er;;age of people opposed to birth control dropped from 41% in 19,5%
- ’f oreell:;:n & Van Praag ?974’.1)' 310. Surveys also showed an increase
ﬁ“ i osexual relationships, .abortion and single motherhood,
en Korzec .1978, p. 109-110. This more permissive attitude towards
teflected in criminal law reforms. The sale of prophylactics was
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so witnessed the publication of Joke Kool-Smit’s
famous article: “Het onbehagen bij de vrouw” . Women, she claimed, felt
trapped in the cosy comfort of their homes, not protected against the
outside world, but isolated from it. Women, she said, should become more
human and less feminine. They should assert their rights and allow
themselves some of the “healthy egoism that men have always taken for

granted.” In particular she insisted women should claim the right to

develop themselves and their talents, that they should participate as men

did in the economic, political and creative forces of society.

By 1970 the first feminist organisations—both radical and more
moderate-were being formed. Family norms and relations became
politicised. The nuclear family was no longer seen as a seamless unit, a
harmonious and indivisible whole, but as a site of struggle, where
hierarchies between the genders and the generations were challenged, and
individual rights fought for. Feminists started to represent women as a
distinct social group, sharing specific experiences, interests and a common
political agenda. In demanding the right to paid labour, social insurance
and welfare benefits for married women, they promoted a new variant on

The year 1967 al

the Welfare State, premised not on the nuclear family as a basic unit, but

on the adult individuall.84 In one of her later publications, Joke Kool Smit
f feudalism in which the wife and

mother provided bonded labour in exchange for room, board and a certain

described marriage as a last remnant 0

level of protection. 5

Legal debates over the relationship between parents and children came
to a head in the mid-1970°s when radical social workers started to help
insisting on negotiating with the

parents before disclosing the whereabouts of the youngsters to parents or

run-away youngsters go into hiding,

police. Some social workers were charged with abduction, and the case
utch Supreme Court. In the course of th

were fought out right up to the D
proceedings, judges advanced the notion that parental responsibilit

should not be interpreted in terms of the authority that parents had ove

s. Although it would take decades before it woul

decriminalised by the late 1960’
5 abortion had reached the political agenda and b

finally become legalised, by 196

1975 it had become more 0r
Heeren & Van Praag 1974, p. 309. By then birth control was included in th

national health insurance scheme, Heeren & Van Praag 1974, p. 307.
8 Kool-Smit 1984, p. 15-42. Literally translated: “Women’s discontent”, F

published in the literary journal De Gids in November 1967.

less institutionalised within the Dutch medical system
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their children, but as an element—albeit an i ithi
relationship built on mutual trust between parerllltlp;;(tiancthi?clll 26 V}/rllthéltlhei
words, the cgncept of parental responsibility was shifting fro'm a formal
legal attribution (?f decision making power to parents over their children
to a more normative conception of how parents and children should relaté
to each other as rights bearing individuals.¥’

Various legal academics pleaded for a more ind iti
childre.n vyithin the family as well, in accordanczpevlyiit;nttgg Sigt;gr\:viflf ,
emar'101pat10n of young people within Dutch society.®® Already in 1965 i
special committee—the so-called Wiarda Committee—had been installed to
p‘res‘ent guggestions for reform. The Wiarda Committee presented its
findings in 197_1. Its recommendations were far-reaching and covered a
broad range of issues. Among other things it pleaded for: eliminating all
legal distinctions between children born in and out of wedlock; gi%in
mothers the same measure of parental responsibility as fathers a’llowing
; courts to adjudicate in case of conflict; a gradual increasé of civigl

,competem.:e for minors from the age of 12 onwards up until majority, with
a concomitant reduction in parental decision making power; loweriI;g the
age of majority from 21 to 18 years; eliminating the legal rec,luirement that

‘hlldren “hon01.1r and obey” their parents; replacing the legal term

arental authority” with the term “parental responsibility”. It would take
numll)\;ar of decades before any of these proposals would be put into
::Fi)eiggz ct)l‘l;:nl‘ess, even at the level of policy making, the seeds of doubt
,?viewing the normative landscape of the Netherlands in the mid
s, the Dutch sociologist Kooy concluded that the late 1960’s and
1970’s ha}d witnessed a veritable revolution in family norms.® A
qonclusmn is reached by the authors of Margriet Weet Rac;d an
. of the advice columns published in the popular women’s journat
¢ between 1938 and 1978. This history charts a dramatic height in
od between 1965 and 1970 in the erosion of moral taboos and in

of tqlerance for various forms of intimacy-developments that
veI}{ l?emg encouraged and supported by the new generation of
S}dlsed social workers and psychologists of the time.
ain, a quo_te from this advice column can serve to illustrate the
t werf: taking place in the normative climate of the Netherlands
70’s. Until well into the 1960’s, Margriet advised women

an} gl November 1975 quoted in Peters 1976, p. 13.

8 Bussemaker 1993, p. 121-122. For a taste of feminist actions and expression
the time, see: Van Baalen & Ekelschot 2003 and Van de Loo 2005. ;
85 Joke Kool-Smit, ‘Feminisme en socialisme’, quoted in Bussemaker 1993, p-

1970, Peters 1976, Doek et al. 1
256-257. T
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whose husbands cheated on them, ignored them or beat them, to keep a
stiff upper lip, do their wifely and motherly duties, and wait patiently until
things improved.90 As the following quote shows, by the mid 1970’s she
was encouraging women to examine their own feelings and expectations;

to stand up to their husbands and, if need be, leave them:

ge worth to you? Do you still love your husband?
ur? Is your marriage at a dead end and is divorce
*t have the answers. But you can find them.
r own feelings and desires and discuss these

things honestly with your husband. That will inevitably raise some new
questions. Have you ever asked yourself why your husband works so
much? Does he harbour a grudge against you? Is he prepared to make any
efforts to save your marriage? (...) why have you gotten involved with this
other man? Were you in love? Did you wish to ‘punish’ your husband?

Were you bored? ...” etc. etc. (my translation-SyW).”!

“(...YWhat is your marria
And: does he still love yo
just a question of time? I don
You will have to examine you

Similarly, by 1970, youngsters were being encouraged to make their own
decisions concerning choice of partner, voca

than being admonished to comply
their part, were being advised to s
prefemnces.92

Normative Challenges for the Dutch Welfare State

The above sketched changes in attitude had social effects. While in the

1950’s the number of divorces remained fairly stable at an average number
year, the numbers started to increase in

e of 84 divorces per 1000 marriages by
the number of men and
between the generation
tion born between 1943 and
les started to

of about 55 per 1000 marriages per
the mid 1960’s, reaching an averag
19703 There was also a significant increase in
women admitting to having had premarital sex
born between 1933 and 1943 and the genera
1947%* Particularly in the more urban communities, coup

raise children without getting married first.”

% Brinkgreve & Korzec 1978, p. 61-63.

! Ibid. p. 84.
%2 Tbid. p. 51-54.

93 Heeren & Van Praag 1974, p. 102.
% Kooy 1975, p. 140. Even taking into account that the rate of non-respo

among the younger generation of women was relatively high.
9 Holtrust 1993, p. 94-95.

tion or vacation plans, rather
with their parents’ wishes. Parents, for
how more respect for their children’s

Changing Family Norms and Dutch Family Law 1945-2000 45

As divergence from traditional family norms became more common
pa.rtlcularly‘m the rapidly growing urban areas, legal problems started t<;
arise, especially given the central role that the nuclear family played in the
many rul.es that regulated life in the Dutch Welfare State of the time. Not
only social insurances and welfare benefits were tailored to meet fe;mily
needs. Taxe.:s, health benefits, housing permits and old age pensions too
were 'premlsed on the marital unit, headed by a male breadwinner’
Families that didn’t conform to the norm could feel disadvantaged—for.
exan}ple because they didn’t share the same claims to public housing as
mamc.ed couples®®—or they might be perceived of as enjoying unfair
benefits—-two people living together for example might each receive
welfare benefits on an individual basis, while a married couple would be
granted benefits as a unit.

Tronically, although premised upon the nuclear family, the various
benefits and forms of security that the Dutch Welfare State offered also
_ helped to undermine the nuclear family’s position as basic unit of society
; Adolescents for example were acknowledged as full participants in societ};
in their own right, and not just as extensions of their breadwinner-fathers
'hus a minimum wage was introduced in 1974 for workers younger thari
-years, as well as welfare benefits for children who quit school at the
of 16, but had not yet landed themselves a job. Reforms in housing
aws acknowledged a right to independent housing from 18 years onwards
j'ell as a right to rent subsidies. Moreover, in its national housing,;
cies, the Dutch government committed itself to building more homes
d’to the needs of young singles and newly weds.”” Such reforms made
er for young people to leave their parents’ home and start a life of
/n, according to their own moral codes.
Iarly, ws:lfare benefits and concomitant health benefits together
,he*extgngve system of heavily subsidised public housing made
dent living mater‘ially accessible to the unemployed, thus helping
' Divoreo. became more. common, with e accompanying
; nor , with the accompanying
ns of alimony and visiting arrangements between children and

ilbli(; morals, Van de Wiel 1974, p. 45.
p.18-19.
orzec 1978, p. 111-116.

e1 ate 1960’§, court cases actually bear evidence to the fact that
ples were evicted from public housing on the grounds that they had
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separated parents.99 Moreover, many divorcees subsequently entered into a
new relationship without first having it formalised.'

All in all the legal regulation of intimate relations in the Netherlands
was becoming messier. The assumption that all family life should be
sanctioned by the formalities of marriage and lasting unto death no longer
held. Legal scholars sought for alternative models more suited to the
changing times. Already at its establishment in 1971, the Dutch Advisory
Council on Family Affairs (de Nederlandse Gezinsraad) took a critical
stance towards the “modern western nuclear family”. In its view, this
relational model was too isolated, too confined and too narrowly defined.
As such it failed to meet the needs of people in their various life phases
and with their varying needs and preferences. This council therefore
included all forms of co-habitation in its definition of the family, and even
approached the COC, the most influential homosexual lobby of the time,
to negotiate a definition that would include homosexual couples.

For the time being however, Duich family law would remain largely
untouched by these attacks upon the institution of marriage and traditional
family relations in general. Although Dutch divorce laws had been
reformed in 1971, it would take nearly three decades before non-marital
relationships would become fully regulated in Dutch civil law. In the

meantime, practitioners started to apply the existing norms in a more
were still viewed as
eccentric, by the early 1970’s they were no longer considered to be
reprehensible.101 A non-marital union was no longer a reason to remove a
child from a parent’s custody. In fact, the circumstance that a divorced
relationship could serve as an argument to
have custody returned to that parent, even if the new relationship had not
been formalised by marriage.102 Judges no longer ruled, as they had in the
1950’s, that a mutual agreement between cohabitants to provide each other
the moral order'® and in some instances

flexible fashion. Although non-marital relationships

parent had entered into a new

financial support would violate
unmarried women and their children were granted claims to financi

support by the ex-partner following separation.

9 Kooy 1997 p. 126.

190 Nota 1974, p. 60.
101 Nota 1974, remarks for example that most non-marital relationships. el

probably formed by persons “who did not identify themselves with existin|
society”.
102 Nota 1974, p. 61.

103 1bid.
104 1 of Amsterdam 27 November 1970, NJ

1972, 337 quoted in Nota 1974

1971, 182; HR 19 November 1971
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Testing the Limits of Contractual Freedom

While civil lawyers were carrying out their fine tuning upon the existin,
'fram.ewgrk of Dutch family law, political debates concerning the le a%
implications of divorce and non-marital cohabitation for the institutionsgof
the Welfare State continued unabated. A result of the increasin
emancipation of individuals within family relations was that the Dutcﬁ
state was compelled to address issues that, until then, had remained
beyond its sphere of competence.'® The fact that welfar,e benefits were
allocated on a family basis, while divorced women and sexually active
adolf:spents were claiming individual benefits, was forcing politicians and
qdnnmstrators to re-examine the grounds for entitlement. If consensus had
finally bgen reached concerning the end of a marital relationship, there
was .conS}derably less agreement as to what substantively constit,uted a
marriage in the first place. Could the mere fact that couples were formall
married justify their being treated differently from couples who were not?;
I so, Why? And if not, when, and under what conditions, should ar.l
unmafr.led couple be treated the same as a married one? ,

I;ugally, it was left to the various municipalities, who actuall
administered the welfare benefits, to resolve these questi(’)ns as they sa\z
In the course of the 1970’s, a certain level of consensus was reached
through administrative case law. People who lived together but were
alily excluded from marriage~homosexuals, nuns or priests, close blood
tives—continued to be entitled to welfare benefits on a’n individual
, but their benefits could be reduced on the grounds that household
were being shared.'®® By contrast, heterosexual couples could be
eq to form an “economic unit” and to be mutually committed to
tmg each other financially. The level of benefits to be granted to
cpuld be calculated accordingly.'” The mutual obligations of
d,,couples were transposed, as it were, to the situation of unmarried
_assumed tg be “living together as man and wife”,

_assumption  was, however, problematic.'® Other than in
atlve law, the consensus among civil lawyers was that the Dutch
d’e; offered no basis for assuming mutual obligations between
‘pa.rtnerg The reasoning was that women who agreed to a non-
ationship acc<?pted the accompanying risks and that people
€ {0 engage in a relationship without financial guarantees and

p. 18-19, Doek 1976 p. 11-12, Doek et al. 1975 p.103-104.
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obligations, if they so wished.'” Children had also no claim to financial
support from their mother’s partner, unless he had formally acknowledged
them as his own, or their mother had taken legal steps to establish his
paternity and force him to meet his obligations.110

Another, related problem was that, in accordance with the reformed
divorce laws, alimony was no longer coupled to guilt and innocence, but
became related to claimed financial need.!'! The new rules regulating
divorce made it possible for the financially dependent spouse (o waive her

or his claims to alimony.112 In 1974 the Dutch Supreme Court determined

that court rulings on alimony were binding and that the welfare officials
account when determining the

would have to take those rulings into

financial need of a woman applying for benefits'?

This situation gave rise to considerable debate since most political
bility and not as some form of

parties saw divorce as a personal responsi

bad luck like a chronic illness of disability, or the death of a breadwinner
or parent. In their view the financial consequences of divorce should be
born by the parties involved, and not by the community as a whole. This
raised the question as to where (ex) family member’s mutual
responsibilities ended and those of the Welfare State began. Were co-

habiting couples obliged to support each other? Could an economically

dependent partner claim alimony after separation? And should an ex-

husband be allowed to pay less alimony on the grounds that he had to

support his concubine? As J
protestant parties (GVP) put it put it during a parliamentary debate:

“The new divorce laws allow for divorcing partners to agree that no
alimony will be requested. This is a legally binding agreement which
cannot be reversed by the Court. But should the community then be
obliged to support a woman, who has voluntarily ceded her rights to
alimony, by granting her Welfare Benefits? And then I haven’t even

109 Nota 1974; Van de Wiel 1974, p. 51. On the other hand, a new rule introduced

in 1970 (art. 160 Oud BW) stipulated that all claims to alimony ended once t
partner who was receiving alimony remarried or entered into a relationsh
comparable to that “between man and wife”, thus implying that cohabitants cou
be expected to support each other, to the extent that their relationship resembled

marriage, Van de Wiel 1974, p. 39.

10 Nota 1974, p.62-64.

1 e Boer 2006, p. 483-484.

112 Asticle 1:158 Nieuw BW, De Boer 2006, p. 514-515.
113 4R 10 May 1974, NJ 1975, 3. See: Bussemaker 1993, p. 172; De Boer 200

521.

ongeling, a representative of one of the
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addressed the possibility that (...) the ex-husband mi in wi i
> - might move in with
ex-wife as a boarder. This then would be a bogus divo%ce.” L i e

By thg 1970’s the normative structures of the reconstruction years had
been disrupted or at least put under pressure. The denominational columns
that h?ld grganised the moral coherence, on which the post-war Welfare
State institutions had been built, were gradually being undermined by a
new seqular order, instigated by those same welfare state institutions
Wl:llle historically determined religious differences were giving way to e;
unitary project of national integration, the erstwhile consensus regarding
the “natural order” of family relations was being strongly—and diversely—
contested. Consequently, maintaining the newly established national
systems of social security and welfare benefit payments, which had been
foundeq on this “natural order”, was becoming problematic. In this
normative context, the religiously based political parties lost much of their
support, while the Dutch Labour Party and other, smaller, parties on the
!eft si(;e of the Dutch political spectrum (PPR, D-6’6) adopted an
increasingly social-democratic profile. This was rewarded in 1973 with an
electoral mandate for the most socialist oriented coalition ever in the
yll\Ige;t;erlands, the Den Uyl cabinet, which would remain in power until
By this time. the Dutch Welfare State not only faced a normative crisis
ut an economic one as well. The first signs of economic recession'weré
,a(!y app:alrent in the early 1970’s, but became more evident following
oil crisis of 1973. Initially however, faith in the resilience of the
lfare‘State remained high.'”> And the Dutch government, still under
! rsh}p of the socialist Labour Party, persisted in a policy ’of reducing
ome inequalities and increasing benefits and services.''®

e of the options under consideration was to introduce a specific
f collectively 'financed insurance against the risks of divorce. The
VVD party in particular supported this idea, pointing out that

elingen I1 1971-1972, p. 4103 (cited in: Bus

n , P : semaker 1 .
winkel 1995, p. 15. eri99%.p 172)
m wages 'conFipueFi to rise, and the system of social security was
’, include .dlsablhty insurance for non-waged workers. This new social
oquced in 197§, was heralded as the final step towards a complete
cllal security. Slgqlﬁcantly however, like the extended unemployment
| welfar'e benefits, .this provision too excluded married women.
e r'10rmat1ve ferment in Dutch society at the time, and even though the
ct%ve m(;n tl;e 1gqual treatment of men and women in social security
; nent, Dutch social policies continued to be premised

al order” of the post-war years. premised upon the
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mothers and wives were still very much encouraged, both by Dutch laws
and by the organisation of the Dutch labour market and society in general,
to stay at home.!'” The low earning capacity of divorced wives and
mothers was, in their view, the result of public policy, and hence also a
public responsibility.

The alternative option was to improve on the existing parallel systems
of alimony and welfare payments. After lengthy deliberation, the
government finally expressed its preference, in 1975, for this second
option. The emerging consensus was that women’s emancipation was well
on its way and that divorced women should be encouraged to look after
themselves. Their financial position came to be seen as an individual

problem, and its solution as their personal responsibility. The focus of

discussion therefore shifted from the financial position of divorced women
to that of their ex-husbands. Proposals were made to limit the maximum
length of alimony payments, and to standardise the calculation of
payments such as to avoid bringing divorced men into the position of
having to apply for welfare payments themselves.'!

In the general shift to the left, feminist ideals of equality between the
sexes and women’s emancipation had gained support across nearly the
entire political spectrum of the Netherlands. None the less, the Dutch

Labour Party and the confessional parties—still the major forces in Dutch
politics at the time-rejected the feminist critique of the family as a
necessarily oppressive institution. These parties continued to propagate the
values of solidarity and altruism traditionally associated with family
relations, albeit for different reasons. For the confessional parties, the
family formed the core of a civil society of various interconnected social

groups that generated a normative discourse and modes of betonging tha

were complementary to and to some degree in apposition to the state. As

such, the family—in their view—played an essential role in creating a critica

and responsible citizenry. For the Dutch Labour Party, the family formed
the training ground for the solidarity and mutual commitment that mature

citizens were expected to share on a more abstract level by supporting an
complying with the institutions of the Welfare State.!”

Since the Dutch Labour Party and the confessional parties continued
dominate the coalitions of the period, the family as an institution-a
along with it the gendered division of labour—continued to form ¢
cornerstone of Dutch social welfare policies—despite the fact that a thin
European directive on the equal treatment of men and women in sog

17 Holtmaat 1992, p. 177.
U8 Holtmaat 1992, p. 163-181.
119 Byssemaker 1993, p. 134.
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security provis.ions was imminent. Disability insurance for non-waged

workers,‘ to be l.ntroduced in 1976, still excluded married women—just like

1Lhe p;eviggsly introduced extended unemployment insurance and welfare
enefits.

B: 1975-1990: The Struggle for a New Consensus

In reaction to the steady losses that they had suffered in the elections, the
larger copfessional parties joined forces in 1977 to form a Chri;tian
Democratic Alliance (CDA) uniting Catholic with Protestant parties—a
historical break with the traditional rivalry between these two religious
streams, and one that would prove to be fruitful. From 1977 until 1994. the
confessional parties, regrouped as the CDA, would once more com’e to
dominate Dutch politics, while the liberal VVD party came to replace the
socialist Dutch Labour Party as major coalition partner.
This revitalisation of confessional politics could not however reverse
_ the search for a new moral order. By the mid 1970’s there was a growing
agreement that the religiously inspired family norms, as codified in Dutch
laws, no fonger sufficed. A special commission that had been set up to
vestigate questions relating to sexuality concluded that there was no
¢ consensus any more concerning “public morals”. In the interest of
Qual freedom, the state should tread lightly in this area. “Respect for
tizen’s freedom implies accepting diverse forms of behaviour.”'?! By
6, h'e Dutch Advisory Council on Family Affairs felt compelled to
d .1ts statutory goals, from advocating the interests of the family to
_’,Emg the interests of “all those people and any human values that are
k’Four years later, this same Council actually removed the word
” from its statutory goals.'?

The Family at Issue

into tpe 1980’s, family norms would remain highly contested.
famly was no longer universally conceived of as a seamless
onious and indivisible whole. For many it had become a site of
Te hlc?rarchies between the genders and the generations were
gnd individual rights fought for. The heterosexual and
’r‘nuclear family was no longer seen as the only acceptable
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model for intimate life. A broad array of living arrangements were brought
into play: single parents; couples living together “apart™; divorced or
separated parents sharing in the upbringing of their children; communal
living arrangements bringing together multiple and various configurations—
singles, couples and families—within one household. Altogether, there was
little consensus any more as to what the family was and what interests it
should serve.

Although divorce laws had been reformed in 1971, and Dutch social
security and welfare policies were soon to be adjusted under the pressure
of normative changes and growing economic recession, it would take more
than a decade before a consensus would be reached concerning
comprehensive reforms in the field of family law itself. Before that point
could be reached, many unresolved tensions and contradictions in the
regulation of family life in the Netherlands would have to be faced and

dealt with.

The Dutch Welfare State under Pressure

By the late 1970’s, investments were stagnating and unemployment levels,

already alarming, were on the rise—particularly among the young.123 There
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This shi_ft in thinking became manifest in other fields as well, besides
that .of soc'lal insurances. From 1980 onwards, housing polic{es were
expllc}tly directed at reducing the publicly subsidised sector in favour of
the prlvate rental sector and, in particular, home ownership. Increasingl
public housil}g, controlled rents and rent subsidies became 'the reservf g’%
tpe poor, v_vhlle a growing number of middle income families took on the
financial risks and maintenance costs of home ownership.'”> Cuts were
also made in public education and health care. Those who ;:ould afford it
looked to market alternatives and supplements. Those who could not had

to compensate as best they could, often relyi \
’ ying on informal s
and support.'*® g ources of care

The Reinvention of the Family as a Source of Social Security

Although in the course of the 1980’s more married women were going out
Fo work, most of them were entering part-time, poorly paid and/or insecure
_ jobs. Whlle th§ }?umber of women in paid employment had increased in
comparison with previous decades, the number of ho

women had not. oained seoun

but not that of the working mother. The conviction that children should be

127 s
By then the idea of working women had gained ground,

was less faith in the capacity of a technically informed state to orchestrate
the lives of its subjects. As a result, political focus started to shift away
from national solidarity towards individual responsibility. Under the CDA-
led cabinets, and particularly the CDA coalitions with the liberal VVD
party, led by Lubbers between 1982 and 1989, various reforms were
introduced, expressing changing assumptions concerning the relationship
between the Welfare State and its citizens. Inspired by the neo-liberal élan
that had brought the Reagan and Thatcher regimes into power in the US
and UK, politicians in the Netherlands—including liberals, confessionals
and socialists—started to reformulate the social contract of the Dutch
Welfare State in terms that let its citizens take on more responsibility for
their lives. The risk of unemployment, for example, came to be seen as
individual problem, and not one that should be borne collectively. Thus
of 1987, when calculating the amount of compensation a disabled work
was entitled to, officials no longer took national unemployment levels in
account, but based their calculations purely on that worker’s remainif
physical and mental capabilities.'** ‘

‘sed at h.orpe was strongly imbedded in Dutch culture,'®® and even
an}orllng feminists, institutionalised child-care was considered a necessar
il. : Following divorce, children were normaily entrusted to the cus'tody
eir mothers, this in accordance with the dominant notions concerniny
1;jcaFe. Together with the emerging phenomenon of deliberatel§
amed mothers, the growing number of (partly) unemployed divorced
hers—many of whom had relinquished their claim to alimony—~formed a
for concern to the public authorities.
984 the 'D‘utch Civil Code was modified, making it possible for the
authgntles to claim payment from a Welfare recipient’s former
even if claims to alimony had been waived. In the same vein, the
gulau'ng student loans were tightened in 1986. Where previo’usly
f d,1vc.)rced parents could apply for a student loan on the basis of
her’s income, in the event they no longer had any contact with
, or that he was unwilling to provide support, they now could

€ van VROM 1995; Ministerie van VROM 1999, Van der Schaar

sum 2000, p. 107.
indt 1988, p. 35.

123 Baanders 1998, p. 24.
124 Duivenvoorden et al 1987 p. 72-24.

r 1993, p. 200-203.
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Family bonds that for centuries have been taken for granted, have lost

only qualify if both of their parents were proven unable to supply
much of their meaning (my translation: SyW).” 133

support.

In that same year, the minimum wage for young people was lowered,
while their claims to unemployment insurance and welfare benefits were
reduced. In doing so, the Dutch government implicitly assumed parental
obligation to support children up to the age of 21 years.”' The brief
promise that had glimmered in the early 1970°s, of economic
independence for divorcing housewives and minors from the age of 18 up,
was clearly being rescinded.

This new emphasis on family obligations fitted in with a broader shift
that had taken place in the political perception of the Welfare State while
the economic crisis deepened. In the context of this shift from public to
private responsibility, mutual commitments within family relations once
more came to enjoy the warm support of the largest political parties, no
longer as a normative model for national solidarity, but as a private
alternative for the public provision of social security and welfare benefits.
As in the early post-war years, the ruling elite once more banked on the
mutual commitments between family members. Unfortunately, those
commitments were now subject to vehement contestation. While the major
political parties continued to champion the family as an institution, or at

least the values that it stood for, others were attacking it outright, although

not always for the same reasons.

Among thf: most virulent critics of the family as an institution, were those
involved in campaigns against domestic violence, marital rapé and incest
Already in 1972 the first Women’s Shelter had opened its doors Others.
soon followed suit. Between 1974 and 1981, more than 2,500 wor'nen and
3,000 children sought refuge in the Amsterdam Shelter.,134 In 1981, the
Dutch parliament passed a motion demanding that the Dutch goverm’nent
take action against violence against women,'® Early in 1982, the same
year.that Thomassen published her article, the acting Minister,for Social
Affairs and Employment, Hedy d’Ancona, presented a plan of action
“based on the assumption that male abuse of women is a direct result of
the geqeral oppression of women in Dutch society.”'*® Tn order to further
determine her policy priorities, she organised a conference to be held in
Fhe cc1>ast?1 towndof Kijkduin. This conference was to provide an important
_impulse for academic research, poli i

o of s e policy changes and public awareness on
. The academics and activists who attended the Kijkduin conference in
982 all emphasised the correlation between violence against women and
xual discrimination in society as a whole. Addressing the various
ymmetrical power relations between men and women in Dutch societ
seen to be the surest way to eliminate male violence against womeny
the whole, the tenure of the conference was not to press for cn'minai
asures, b.ut for broadly based policies that would ensure women greater
mic independence. None the less, two recommendations that
roed frqdm the conference were to make martial rape punishable by law
rovide m i ithin crimi
Of’domesgzevsilégl)s:cré '?gd guidance, within criminal procedures, for

The Family as Threat to Individual Freedom

In 1982 an article written by Wilhelmina Thomassen appeared in the
critical legal journal Recht en Kritiek with the title: “Familierecht en de
onderdrukking van vrouwen”.'>? In this article the growing popularity o
non-marital relationships and single parenting was presented as proof of
broadly felt aversion to the unequal relationships that the traditional famil

model implied:

o . sen 1982, p. 128.
“Alternative living arrangements have emerged such as communes, single . Rawie 1982, p. 28
parents, and couples living separately from each other. Such developments, ' TR
that challenge family norms experienced as oppressive to women, offer an

opportunity to engage in a more equal relationship between the sexes.

tukkfen 111982/83, 085207 (bijlage) cited in Ancker & Rawie 1982 p. 8
» 1t would take until 1991, after the Dutch Supreme Court had ’tw.ice‘:
husband could not be convicted for having raped his wife, before
nally became punishable by law. By then, the image of thé family
dically from haven in a heartless world to site of hidden violence
Zh‘(-)oc’i’trauma’s. When the UN proposed in 1989 to declare 1994 the;
mily ) the Dutch Advisory Council of Family Affairs voted against
famly was no longer something to be celebrated, Huisman 2002;

130 Andringa 1990 p. 239-242.
131 Baanders 1998, p. 25.
132 1 jterally translated; “Family law and the oppression of women”
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In 1984 the Nederlands Juristenblad (NJB), a leading legal journal,
published an article calling for the end of marriage as a legal institution."
Although this article was presented as a reaction to the article Thomassen
had published two years before, and although two of the three co-authors
were women, this article presented very different arguments for doing
away with marriage than those presented in the feminist literature of the
time.

Where feminist writers mostly focussed on unequal power relations
within the family, and appealed to the state to compensate by offering
alternative sources of income to nurturing parents and protection against
abuse, the authors of the NJB article were more concerned with freedom
of choice and the constrictions that the state, through the institution of
marriage, imposed upon an individual’s private affairs. They pointed to the
vast variety of possible living arrangements: heterosexual, homosexual,
bisexual or non-sexual; monogamous, bigamous, polygamous; temporary
or permanent or somewhere in between; living together or living apart. But
because a broad array of legal arrangements, from tax benefits to housing
permits to social security took marriage as their point of reference, people

were more or less forced, in their eyes, to choose for this particular form of

family life. They drew parallels between normative pluralism in the
intimate sphere and religious freedom and cultural pluralism in general,

pointing out that the Netherlands had become a multicultural society in
which a variety of family norms had found its home. The Dutch

government, they claimed, should accept this as a given fact, and develop f
a more flexible and pluralist approach. Their article concluded with the

suggestion that marriage, as an institution, be abolished.

So while there was a consensus that family relations were in need o
revision, there were different and even conflicting interests at stake, no
only between the state and individuals chafing against the restriction
imposed by marriage, but between the men and women involved as well
Another sphere of conflict that received relatively little attention at th
time but which was to become more of an issue in years to come was tha
of the relationship between men and women as parents: their mutua
responsibilities and their respective rights and obligations regardi

children.

138 Verlegh et al. 1984.
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Contested Commitments in the Private Sphere

By 1986, existing case law regarding welfare benefits for co-habitin

heterosexuals had been codified. From then on, welfare officials weri
legal.ly bound to treat co-habiting heterosexual couples on a par with
married couples. As a concession to the growing consensus that women
needed to become more economically independent of their (marriage)
partners, the government allowed for each member of a couple to be iid
separately. This however did not detract from the fact that the amountrihat
was to be paid to each, was based on the assumption of mutual support

and hence reduced in accordance with the amount earned by the (E)ther,
partner.

One unmarried couple put this assumption to test before a civil court

Ope of the partners sued the other for financial support. Completely in line;
with - contemporary civil law jurisprudence concerning financial

; obligations between cohabiters the civil courts—up to the last instance—
determined that no mutual obligation to support could be assumed to exist

between unmarried partners, unless they had themselves agreed to such an

_obligation ahead of time."® Six months later however, the highest

djgd}cator in administrative cases (de Kroon)'*® determined that the
qun of a cgurt of civil law had no relevance for the administrative
etermination of a welfare applicant’s degree of financi i
: ) ' ial need,
'which benefits were accorded.'*! fhe basis
In 1987,.the Dutch government set about also codifying existing case
qoncermng the payment of welfare benefits to co-habiting adults who
excluded from mamage: homosexuals, siblings etc. This initiative
ipted heated debates in Dutch parliament. Those parties most

January 1987, NJ 1987/927.
rm de Kroon (literally : the Crown) referred to the Dutch government (.e
inet together with the King or Queen, as head of state). From 1861 un.tii
hi Kroon formed the only last instance in administrative appeal in the
s Altpough the government, in deciding on appeals, almost always
e advice that the Dutch Council of State (Raad van State) brought Oillt
heard both parties. In 1976 and Administrative Jurisdiction Division
at t.he Dutf:t} Council of State to decide on administrative appeals on
alf in sgecxflc cases. On 23 October 1985 the European Court of
s mlled in the case of Benthem v. the Netherlands that the Kroon did
S an mdepenc}ent form of judicial review in accordance with article 6
.('Z‘onventlon of Human R?ghts. Subsequently the Administrative
vision of the Dutch Council of State became the last instance in

appeal in all cases (see further: Van Wij
: jk 2005, p.18-21).
JABW 1987/354; Goldschmidt & Holtmaat 1993, p. 261-262.




58 Chapter One

questioned why women in heterosexual
relations should continue to be deprived of individual benefits, while a
sister living with her brother, for example, was not. The elaborate lists of
criteria that had been devised to distinguish between couples who were to
be treated on a par with married partners, and couples who were not, was
rejected as too intrusive and the distinctions being made between
heterosexual and homosexual couples were seen as arbitrary and
discriminatory. The Christian Democrats in particular objected to state
intervention in private relationships, although implicitly they did continue
to link economic interdependency to sexual relationships.'*

In the end a political majority was found for a system based on the
tual support between (hetero- or homo) sexual partners.
A universal system of individualised claims was rejected by the
confessional parties on the grounds that such a system would undermine
solidarity within the family, while the Dutch Labour Party rejected it on
the grounds that a system providing the “girlfriend of a medical specialist”

sympathetic to feminist views

assumption of mu

an independent claim to public funds would prove fatal for maintaining

national solidarity."*’
New Tensions Between Individualism and Dependency

Tronically,
being denied an individual claim to welfare benefi

claims to other forms of social security were being recognised. This was
largely thanks to pressure exerted by various European equal treatment
directives, and to active litigation by trade unions and women’s

144 Thyg claims to government pensions, unemployment and
married women

organisations.
disability insurances became individualised, that is:

acquired claims to benefits, independent of their husbands.

These reforms amounted to less than many women had hoped for,
however. Against the backdrop of economic restructuring, equal treatment

was reached by decreasing the level of benefits generally, rather than b
entitling women to more."® Applicants had to meet stricter requiremen
to qualify, the duration of some benefits was shortened, and controls

prevent fraud were sharpened.146 Moreover, since benefits now came to b
calculated on the basis of individual, rather than family needs, the amoul

142 Bugsemaker 1993, p. 180-182.
93 1bid. p. 176-184.

144 pouwens 1997, p.136

5 Driessen 2000, p. 184-187

146 Bussemaker 1993, p. 174.

in the same period that married and co-habiting women were
ts, their individual
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granted to recipients was reduced. The needs of a non-earning partner
were no longer taken into account in the calculations. Older couples were
granted a supplement to compensate for the fact that the older generation
of women had on the whole never been active on the labour market. For
younger couples, however, i.e. those including women born after 1972—
benefits were simply reduced, increasing the pressure on married women
to seek employment.**’

The child-care facilities that mothers needed in order to be able to take
part in paid labour remained lacking, however. By the end of the 1980’s
national budgets for various types of social services were being cut an(i
the responsibility for providing such services was being delegate’d to
market actors, m}lnicipalities and the social partners (trade unions and
employers’ organisations). Although the Dutch Labour Party was included
in the }ast coalition under Lubbers’ leadership, it was unable to reverse this
trend in a context of continuing economic recession. Hence, by the time
‘child—care facilities were finally being propagated as a necessary pre-
_requisite for increasing women’s participation in paid labour, this issue too
became relegated to the decision-making level of municipal governments
collective labour agreements, informal and commercial arrangements A’
briefly vented and highly contested plan to set up a national system. of
bsidised child-care, launched in 1989 by the Labour Party Minister for
oe;ga‘fie; Vgsglth and Culture, Hedy d’Ancona, definitively disappegred
So by the late 1980’s, a new consensus was emerging within Dutch
1 security law and welfare policies concerning the nature of family
ns. While the institution of marriage was losing much of its
icance for determining entitlement, the principle of mutual financial
igations between family members was being expanded to affect not
ose relationships traditionally included in the notion of the nuclear
le)ut matl:y (()1thefrs asdwell. As a result, a broader array of persons

construed of as depende i

iy D nt of private support and hence not
- same tirge, paradoxically, the public provision of financial
s increasingly being premised upon the assumption that all
rcapabl‘e of supporting themselves through paid labour, and of
he services they needed from an array of decentralised and/or
n prov1dgrs. Here the assumption of independence, rather than
was being used to exclude individuals from nationally

7, p. 156-157; Toeslagenwet, 6 November 1986
; \ , St .
1993, p. 226-230. poe
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financed forms of social security, care ot other services. The exclusion of
the post-1972 generation from unemployment benefits based on the
breadwinner model can serve as an example, as well as the retreat of the
national government from providing financial support for childcare.

Both ideas—that of family dependency and that of individual
independence-were reminiscent of the post-war approach to family
relations through the parallel systems of social security and national
welfare policies. But where the post-war model targeted different
protagonists within the family—the male breadwinner and his dependent
spouse and children—the new model could target one and the same person
with both logics at once, thus doubly excluding him or (more often her)
from publicly financed support. Thus a woman whose husband was on
unemployment or disability insurance was expected to supplement his

income with a paid job, while she was also expected to resolve ensuing
conflicts with her care responsibilities on her own. Those lacking the
financial means to buy care on the market would have to mobilise friends,
neighbours and family. Paradoxically, the new rhetoric of individualism

actually implied a higher incidence of mutual dependency.

Family Law under Pressure

In contrast to the developments in social security law and welfare policy
described above was the Dutch government’s continuing reluctance to

introduce any family law reforms that might weaken marriage as an
lawyers specialised in family and child

institution.!*® In 1977 a group of
protection law organised themselves in an association. The issues raised a

their first meeting

non-marital relations and of social parenting, particularly adoption. Issue
relating to the equal treatment of men and women and the emancipation 0

children within family relations would subsequently be dealt with during

the next decade. The reconstitution of the institution of marriage wa
more formidable task, and would not be addressed until ten years later.
In 1979 the Dutch Minister of Justice presented a first proposal
climinate inequality between the sexes in Dutch family law. A special ]
passed in 1983 dealt with most inequality issues.”® In particular, |
marriageable age was set at 18 years for both sexes and husbands lost th
veto concerning the family’s place of residence and decisions regard

149 Hammerstein-Schoonderwoerd 1984, p. 748.
150 1 aw of 30 August 1984, Stb 1984, 404.

were: the emancipation of women and children within
family relations; the equal treatment of men and women; regulation o
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the children. By 1989 all major differences between married men and
women gelld been eliminated—with one exception: the choice of a
surname. In 19'91,' the Netherlands ratified the United Nations (UN)
(nggil%n to Eliminate all forms of Discrimination Against Women
In this same period, many of the proposals that Wiarda had made in
1971 concerning the position of minors were finally implemented. A
proposal to lower the age of majority from 21 to 18 years was introdu;:ed
in 1978, and became effective as of 1 January 1988.'> In 1982 children
older tpan 12 years were granted the right to be heard on issues of parental
auth(?rlty, guardianship and visiting rights."*® The position of foster parents
was improved. In 1978 they were granted the right to appeal to a judge in
the event the biological parents wanted to take the child back, while they
Fhe fostfg1 parents, were convinced this would not be in, the child’s’
interest. - This right only applied in the event that the parents themselves
; had agrqed to have the child brought under in a foster home. Another sign

of growing recognition of social parenting was the implementation, in
979, of tpe right of step-parents to adopt their spouse’s children.'*® ’
Adopt19n by single or unmarried parents however remained highly
ontroversial. An important reason was probably the continuing reluctance
‘accept homosexual couples as legal parents.'*® Similarly, no attempts
e n'lade to reform the rules regulating the relationship bet’ween parents
children outside of marriage. Despite all the reforms, the fundamental
sture of the heterosexual nuclear family remained intact.

Parental Rights Outside of Marriage

fath(?rs had lost their formal claim to a dominant position within
ge, dlvorcefi and unwed mothers still enjoyed the privileges that had
Ily been given to them in the interest of protecting them in their
role 9uts1de of marriage. Thus an unmarried mother was entitled
he clalm. of a father wishing to officially acknowledge his child
the child had not been acknowledged by its father, it carried the:
ame and shared in her nationality. The father had no rights vis a
1d, but the mother could sue for maintenance. In the event that

87, Sth 333.
09 Rv,1 ggg Van Duivendijk-Brand & Wortmann 1991

ne 1978, Sib 303; Holtrust 1993, p. 215; De Boer 2
in-Schoonderwoerd 1984, p. 749.p , o 2006, p. 653636
93, p. 212.
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the father had acknowledged the child, he was legally bound to provide
support but there was no Dutch law entitling him to visiting rights.
Parental responsibility remained with the unwed mother, regardless of
whether or not the parents lived together. The unwed father only had a say
over the financial interests of the child. The same situation applied in the
case of divorce. Only one parent—usually the mother—was granted parental
responsibility. The other only had a say over the child’s financial interests.
At the time, the parent without parental responsibility had no statutory
visiting rights, although he or she could request the court to grant access to
the child."™”’

As divorce and relations outside marriage became more common, there
was growing pressure (o introduce statutory visiting rights for parents
without parental re:sponsibility.158 As non-marital co-habitation became
more accepted, co-habiting fathers started to demand parental authority
over their children, and visiting rights in the event of separation. As single
motherhood became a viable and to a certain degree socially accepted

alternative to marriage, men faced the prospect of being made superfluous

as fathers.

In 1977, an unmarried father went to court after having separated from ﬁ}

his child’s mother, demanding that he be granted access t0 visiting rights
on the same basis as a divorced father. The Dutch Supreme Cour
determined that this man’s relationship with the mother had been. so
similar to a regular marriage that he should indeed be allowed to apply fo
visiting rights as if he had been previously married.”

Two years later, in 1979, the Buropean Court of Human Rights reache
its decision in the Marckx case,'% in which it was determined that no lega
distinctions ought to be made between children born in and out 0
wedlock. Following this decision, Dutch inheritance laws were reforme

to put an end to any distinctions that had been made between legitimate
other aspects of the legal status

and illegitimate children.'®! Increasingly,
of illegitimate children became a matter of public concern, particul

those that affected the child’s relationship with its biological fath
visiting rights, parental authority and, last but not least, the establishimi
of a legal bond between father and child: the prerequisite for any fur

regulation of their relationship.

157 psticle 1:161 section 5 NBW oud.

158 ye Boer 2006, p. 820-822.

159 gR 26 May 1977, NJ 1978/417; Holtrust 1993, p. 245,

160 pfarcke vs. Belgium, ECHR 13 June 1979, application nr. 6833/74 .

161 Holtrust 1993, p. 127.
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. Siqce 1947, the legal bond between mother i
biologically determined: the woman who bore the chi?(rilcxlﬁ:shilildaltlliis:seietn
legal ‘mother, and could only cease to be so through the process o;
adop'tlon. A man however only became a child’s legal father if he w
mimedl tg the chiIId’s mother or, if he was unmarried, by an act 2Sf
acknowledgement. In order to b hi
B o the mothei_?gle to acknowledge the child, he needed
In 1981, the Dutch government—under the brief and i i
of a coalition of CDA and the Dutch Labour Partc}lfigi:::gﬁ;gaie?gg
Proposal to reform the laws on affiliation.'®® Earlier, a proposal had b
introduced to grant statutory visiting rights to divorc’ed parents.'®* BotheeI;
these proposals led to heated debate—partly fed by feminist la'w ers wl(l)
: feared loss of autonomy for divorced and unwed mothers—andy rogre .
; w.as sl,ow. Ip 'the meantime, thanks to the European Court oprugmasrsl
R1ghts' decision in Marckx, unmarried and divorced fathers were
b¢commg aware of the right to respect for family life as a fundamental
human rlght that could be claimed before the courts. Increasingly the
”k,ould claim on this basis before the courts with considerable sufcgss IK
e course of the 1980’s, many aspects of Dutch family law would' be
lared in conflict with the European Convention of Human Rights b
:’Duichf Supreme Court. Before the ink had dried on leg%slativz
oasre(li s or?zer:;g:l’“new court decisions would emerge, resetting the
}981, the I?gtch Supreme Court took the first next step toward
ising the position of divorced and separated unmarried fathers. In a
n of 13 February of that year, the Dutch Supreme Court rule& that
ed fathers §hould be able to claim exclusive parental responsibilit
ame basis as divorced fathers.'® Two years later the Dutcg
16 Cou'rt decided that an unmarried father should be able to appl
1t1£1g rights, even if he had never lived with the child orprt)hz
In 1985 the Dutch Supreme Court went a step ’further,

§2t4 li(; I'subd NBW oufi, Holtrust 1993, p. 107. As mentioned above
sts o Protectmg marriage as an institution, children born of ali
tionship could not be acknowledged.

, p- 553.

ken 11 1980/81, 15638.

d description of Dutch case law of this period, see : Holtrust 1993

ry 1981, NJ 1981/237, Holtrust 1993, p. 248.

83, NJ 1984/128; ;
o ; Holtrust 1993, p. 246; HR 28 October 1983, NJ
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determining that a father who had hadn’t acknowledged his child should
never the less be able to apply for visiting rights.168 This meant that in
cases in which the mother had refused permission for acknowledgement,
the father could still apply for access to the child, as long as he could
prove there was some form of family life, biological and/or social,
between him and the child.'”

Some years later the Dutch Supreme Court nuanced its position. After
a sperm donor and a man convicted of incest had asked to be granted
access to their offspring, the Dutch Supreme Court found that, in order to
be able to apply for access to a child, a man would have had to have had a
relationship with the mother “similar to marriage” or else some form of
close contact with the child. 170 A formal act of acknowledgement was still
not named as a prerequisite however, even though by then the courts had
already determined that a mother’s refusal to consent to the father’s formal
acknowledgement of his child could form an infringement of article 8 of
the European Convention of Human Rights in the event that the mother
had clearly abused her privilege. This would most likely be the case when
the father had taken on responsibility for the child’s care and upbringing,
and/or the mother had taken no part in that responsibility.171 Again, the
Dutch Supreme Court nuanced its position in a later decision, only
assuming abuse of privilege in the instance that the mother had no
reasonable interest at all in refusing to allow the father to recognise his

child.!”?

In the meantime, the legal position of divorced fathers had been further
strengthened and, in their wake, that of unmarried fathers. On 5 April 1984
the Dutch Supreme Court ruled that divorced parents should be able to

share parental responsibility over their children'” and on 29 March 198
the same was decided regarding unmarried p.arents.174 On this issue th

168 R 22 February 1985, NJ 1986/3.
189 Holtrust 1993 p. 250.

170 4R 10 November 1989, NJ 1990, 628. These criteria are similar to those name
by the European Court of Human Rights in the Berrehab case, ECHR 21 Ju
1988, application nr. 107030/84. .
17U HR 8 April 1984, NJ 1989/170, Holtrust 1993, p. 110; p. 115-116.
172 4R 19 May 1990, NJ 1991 374/375. The Dutch Supreme Court’s generosity
granting biological fathers access t0 various rights vis a vis their children was lai
confirmed in the European Court of Human Rights’ decision in the case of Kee
vs. Ireland, in which this Court determined that a biological father who had
some form of family life with his child, should be granted the opportunity t0
further substance to that family life, ECHR 26 May 1994 , nr. 16969/90. ‘
13 HR 5 April 1984, NJ 1985/510, Holtrust 1993, p. 253.

174 HR 29 March 1986, NJ 1986, 585-588; Holtrust 1993, p. 253
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Dutch Supreme Court did determin

child, by the father, was a necessaryi);l;?;qfuoirslilzz.l relnowledgement of the
Qn 10 November 1989, the Dutch Supreme Court ruled in favour of a

marr‘le.d man wishing to formally acknowledge the child of his mistress.'”

Fen}lpmt authors commenting on this case remarked that, in takin t'his

decision, the Dutch Supreme Court had relinquished the tr;lditional ]g)utch

norm of monogamy.'”® Little of what marria
e had once
to have been left intact. ® stood for scemed

Revolution or Restoration?

In the late 1980°s and early 1990’s, feminist lawyers took stock of the
changes that had occurred in Dutch family law.'” These authors
concluded that women’s escape routes from married life had been
successfully neutralised. Their chief complaint was that the courts, in their
endc?avours to bring non-marital and post-marital relations onto a ,par with
marlta¥ ones, had failed to take into account the substantive differences
t%lat still distinguished women’s lives from men’s and, in particular, the
lives of mothers from those of fathers. Despite vs;omen’s incre,alsed

volv’ement in paid labour, they still performed two thirds of all unpaid
rtuntng tzizks.”g gn theil vast majority of cases, following divorcg or
paration, the mother still took on t ibili i
e he full responsibility of looking after
The position taken by many feminist authors was that the parent who
d he brunt. of responsibility for raising the children, should also have
1argest say in their upbringing. The privileges that had traditionally
gccorded to single mothers—single parental responsibility and the
0 veto a man’s formal acknowledgement of a child—should, in their
.have been maintained and perhaps even extended. Hov;'ever in
ivorced fathers access to joint parental responsibility, unmarr’ied

k”ovember 1989, NJ 1990/450, Holtrust 1993, p. 133.
1993 p. 133_. On 17 ’September 1993, the Supreme Court determined
g;l born. during marriage should be able to disown their mother’s
’ther, in the event that he was not, in fact, their biological father. HR
ber. 199?, NJ 1994, 373. A year later the European Court of Hu'man
ned in its decision in Kroon vs. the Netherlands, ECHR 27 October
_’t‘lon nr. 18535/91, that a woman should be able to deny that h
© father of a child born during her marriage. d -
ary of this literature, see Goldschmidt and Holtmaat 1993 p. 106-

& Holtmaat 1993 p. 89.
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fathers access to visiting rights and joint parental responsibility, and
biological fathers the possibility of acknowledging their children without
the mother’s consent, the Dutch judges had, instead, extended the
privileges enjoyed by married fathers well beyond the realm of marriage.
For mothers seeking a greater degree of autonomy, as a parent, than was
available to them within marriage, there was no longer a viable alternative.
Feminist lawyers emphasised the importance of the practicalities of day to
day care. They accused the courts of turning a blind eye to the dangers of
domestic violence and incest, and of defining the child’s interests
exclusively in terms of “having a father”.

These same authors also pointed out that women who departed from
their nurturing role and delegated the care of their children to another, ran
the real risk of being disqualified as parents and subsequently losing
parental responsibility. 1% But men claiming visiting rights or shared
custody quickly won the courts’ sympathy, regardless of the amount of
time they actually spent with their children. In fact, once statutory visiting
rights had been introduced in 1985, these became the rule rather than the
exception. The courts were not required to consult the mother, but only to
take the interests of the child into consideration. What those interests
entailed, was once again a subject of contention.'®

Another indication, in the eyes of the feminist critics, of the
indifference of both courts and legislature to the significance of the caring
relationship between parent and child, was their continuing refusal to
allow for the partners of homosexual parents to acknowledge the children
they were actively involved in raising, to grant them access to visiting

rights and joint parental responsibility. Similarly, it remained impossible

for singles and unmarried couples to formally adopt a child. Despite th
growing acceptance of homosexuality, divorce and non-marita
cohabitation, despite growing tolerance for adulterous relationships an

179 By decision of 25 September 1982, the Supreme Court had determined that
mother could be relieved of her guardianship on the grounds that she was nol
directly involved in the care and upbringing of her child, HR 25 September 1982
NJ 1983/202; Goldschmitdt & Holtmaat 1993, p. 129.

180 1n 1990 the grounds for denying visiting rights were limited to the follow
four: that contact with the parent would result in serious physical or mental h
for the child; that the parent is clearly unsuited for or clearly can not be conside:
capable of continued contact; the child is older than twelve years and has mad
clear, during his hearing with the judge, that he has serious objections to furt
contact, or continued contact goes against pressing interests of the child in of
respects, Article 1:377a BW; before 1:161a BW.

Changing Family Norms and Dutch Family Law 1945-2000 67

sympathy for the children these produced, heter i

_ s osexual marri i
rem;lned }tlhle preferred pedagogical model for raising children.'®! e sl

ut while many feminist authors expressed their di i
: : 1sappointment o

the changes tgklng place in Dutch family law, more mailr)lztream authg:;
expres'sed thelr_ approval of the fact that, in their eyes, men and women
were finally being treated as equal and mature adults, capable of making

their own choices and decisions in thei i
' 1 best mutual in i
best interests of their children. ferests and in the

“It. 1s’undesirable to impose stereotypes upon the parents... Furthermore

child’s needs are not static but dynamic and disparate. In short, a le ,:11
response to. the concern expressed by [feminist authors~SvW’] wofld
necessarily involve an intensified regulation of custody, when what is

needed, in the interests of being able to re indivi
A0t spond to the individ
each child, is greater de-regulation.”!82 ual needs of

Once the religious columns lost their grip on family norms in the

_ Netherlands, a Pandora’s Box of conflicting interests and desires had
’opened up. After decades of religious tutelage and sectarianism, there was
a strong thirst for personal autonomy and normative freedom. Adolescents

heir chﬂdren} men sought more sexual freedom and release from the life-
ng responsibility of having to provide financial suppott for dependent
ly members. At the same time both adolescents and women claimed
de;ﬁe@ent ttshelter hand financial security, while men insisted on
ntamning ties with their chi i
B it e ot children, regardless of the state of their
he more explicitly the inherent contradictions of family life were
gplayed out in the fields of social policy and family law, the clearer it
ame that political fantasies of building civic virtue’ or national
ity on the foundations of shared family values were doomed to fail
of surprising then that, in the face of the new economic crisis tha£
€t m in the 1970’s, politicians had turned to the less contested

e of individualism in order to mobili
' se support fo i
utch Welfare State. PP I a restructuring

1993, .325-333; see also: Van Vliet 2000, p.41-50.
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C: 1990-2000: Reaching a New Consensus

away from the post-war model of the Welfare State TR
; . also had 1
for the normative assumptions on which it had been founded. mprications

By 1990, the project of restructuring the Dutch Welfare State had led to
some fundamental changes. As already mentioned, financial risks were
being shifted back onto the intimate sphere, while the national government
skirted responsibility for childcare and domestic violence. On the whole,
social benefits and services were cut and/or decentralised under the
successive Lubbers cabinets. The net result of these changes was that,
from 1980 onwards, the gap between rich and poor had been increasing in
the Netherlands, while before it had been gradually diminishing."**In
particular, the income of those bearing the responsibility for children had
fallen behind that of those unburdened by such responsibilities, and single
income families had fallen behind double income ones. Between 1980 and
1990, poverty among children increased by 30%.'%

In 1994, for the first time since 1918, a coalition came to power in the
Netherlands without the participation of confessional parties. The Dutch
Labour Party (that had already taken part in the last of the Lubbers’
cabinets) returned to power, but now flanked by revitalised liberal parties
(VVD and D-66) rather than the CDA. Despite the leading role of the
Dutch Labour Party, under leadership of Kok, this cabinet persisted in the
neo-liberal course that had been set out under Lubbers. Like New Labour
under Blair in the UK, the Duich Labour Party too had become more
“pusiness like”, making collaboration with the traditionally right wing
liberals less incongruous than it would have been in the strongly polarised
1970’s. This coalition between new-left socialists and the liberal VVD wa;
referred to as the “Purple Coalition”, referring to the colours traditionall
associated with these two political streams: red and blue, and suggesting
mingling of their distinct (and traditionally conflicting) ideologies i
produce something new.

Initially, the turn away from the post-war model of the Welfare Stat
may well have been motivated by the economic crisis that had continue
until well into the 1980’s. But the fact that this trend continued once th
economy recovered in the 1990’s and the Dutch Labour Party had re
emerged as a major force in Dutch politics, suggests that ~ mor
fundamental changes were at hand and that, like many other West
states, the Netherlands too was becoming involved in the dynamics

globalisation, in which concern for the needs of international busin
threatened to overshadow concern for national solidarity. Such a sl

Introducing a New Moral Order

In }990, still under Lubbers and the CDA-Labour coalition, the Dutch
cabinet presented a policy paper entitled “Social Renewal”, In it, the
governmer_lt proposed to develop a new relationship between. the n;tion
state and its citizens. The costs of supporting the unemployed and th
needy had to ltg? reduced so that more could be invested in “the future oef
our .countr).f”, among other things in high quality infrastructure needed
for improving the position of Dutch cities on the international market,'®
The Pohcy paper acknowledged that, while the economy was pickin u
certal'n segmen@ of the population, and particularly those of foreign or% ig’
remained in a disadvantaged position. To the extent that this affectedgthe:
: safety an;i the Iciuality of life within the cities, this formed a threat to their
regeneration. Hence social welf: i i
e omant of he couane are was important for the economic
However, the problems were complex and could not be resolved at a
ce .tral level. 'chal municipalities had to be granted the freedom to set
their own priorities and make adjustments suited to their own local
.n.te).ct. The central government was to limit its efforts to stimulatin local
tiative and responsibility by setting up covenants.'®® A strong i eal
,, made to the individual responsibility of those directly concernep£ to
vide f.or' therpselves and to look after their own surroundings. Train‘ing
:,ublilgdlsed jobs were to bring the unemployed back onto the labour
ket. Aj[ the same time, this “pool” of subsidised labour was to offer a
§olut1on for cleaning up city streets, maintaining parks and
nting Yandalism. The solution to social problems was in effect bein
the private responsibility of individual citizens. ¢
der the Purple Coalition, this focus on social renewal in the sense of
ing support‘ for social networks (still dear to the confessional
Was to give way to concern for urban renewal through more
€ measures of state control. The issues of slum clearance, crime
n and racial conflict came to take centre stage.'*® Thus the’ Dutch

Sociale Vernieuwing, Kamerstukken II 1989790, 21455, nr. 4, p. 3.

183 Wilterdink 1993, p. 6-9.
184 Knijn & Cuyvers 2002, p. 51.
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state did become directly involved in the process of “social renewal” after
all, but not in the sense of orchestrating national solidarity and devising
national policies to solve social problems (the post-war model) nor by
facilitating local forms of solidarity (the rhetoric if not the practical
application of the plans launched under Lubbers'"). Rather the role of
various government and semi-government officials had become that of
chastising or otherwise dealing with deviant individuals within the urban
areas—individuals who were now being portrayed as the cause of social
problems, rather than as a potential source for solutions.

The Family in the New Moral Order

The post-war model of the Welfare State had been founded on
assumptions concerning the nuclear family, headed and financially
supported by the male breadwinner-citizen, nourished and reproduced by
his dependent housewife, the mother of his children and of the nation’s
future citizens. As notions concerning the relationship between the nation-
state and its citizens changed; the role that the family played in mediating
that relationship also had to be reconsidered.

In 1994, inspired by the UN’s International Year of the Family, the
Dutch government launched a new definition of the family, no longer
premised on the relationship between (marital) partners, but upon the
relationship between parent and child. From then on, the family was to be
defined as: “any (primary) social unit in which children are cared for and

raised.”'”* Two years later, the Purple cabinet published a Policy Paper on
the Family.'*

The view reflected in this Policy Paper on the relationship between
state and family was ambiguous. On the one hand it celebrated the

individual freedom enjoyed by modern Dutch families. How peopl
organised their family life was a private matter, and should be left to thei
own discretion.!™ Most parents were assumed to be capable of bringing u
their children to become responsible adults, independent of character an
willing and able to take initiative.!”> However, this didn’t apply to a
parents. Some parents weren’t up to the challenges of a modern
upbringing, and their children were described as being “on the verge o

1 Nota Sociale Vernieuwing, Kamerstukken I1 1989/90, 21455, nr. 4.
12 Huisman 2002, p. 32.

193 Ministerie van Volksgezondheid 1996.

1% 1bid. p. 8.

195 1bid. p. 10.
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. .. . 196 . .
social disintegration”. Authoritarian  parents were named as

problerrllglgtic,197 but lack of discipline and control were also named as risk
factors.”™ Immigrant families were implicitly associated with the first type
of dysfunctional parenting, and explicitly with the second. The relatively
high percentage of incarcerated youngsters of “non-western immigrant
background” (roughly 50%) was named as a major cause for concern
while crime prevention was seen as an integral element of policies,
regarding families and the upbringing of children.'®®

Various sectors of Dutch society were to be mobilised in the interest of
supporting less capable parents in their task of bringing up their children
if need be with force. Under the auspices of the National Council fo;
Family Affairs, projects were devised to support supposedly less capable
parents—particularly fathers, immigrants and the “socially disadvantaged”—
in the pedagogical arts.*®® Schools, paediatric services, children’s welfare
agencies and the police were all assigned their specific roles.

Under the Purple Coalition, that was to remain in power until 2002,
_ many of these proposals would be put into effect. In 1999 for example,
rules to combat truancy were sharpened, allowing for the prosecution of
the children themselves, as well as their parents. While before measures
gainst truancy had been justified as serving the interests of the child and
lis or her right to education, now they were being placed in the context of
nme preve:ntion.2o1 Similarly, again in the context of crime prevention,
uggestions were made to force parents to accept government intervention
the upbringing of their children, even though the children themselves
.not at risk, Similarly, the scope for intervention by Child Welfare
ices was broadened, while the grounds for intervention remained
.g, as well as the reasons that could justify applying more rather than
’nvasive measures.”® Although parents and children had been given a
ger position in court procedures, the danger of arbitrary intervention
ent-child relations remained very real. Hence the Dutch Council on
Affairs, for one, advised not to further increase the scope of
> measures available to Child Welfare Services.2**

001, p. 240-245.
se Gezinsraad 2001a, p. 10.
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Not only delinquent adolescents, but marital conflicts too came to be
seen as incidental aberrations, unrelated to structural inequalities within
Dutch society and the tensions these might cause within the private sphere.
To the extent that domestic violence still figured as an issue at all, it was
referred to in gender-neutral terms.”%> Once again domestic violence was
being perceived of as a private issue, as a problem of dysfunctional
families, of a specific category of men still caught up in the patriarchal
past.”® Ambitious national programs that had been set up in the 1980’s to
prevent domestic violence were brought to an end.?”” The provision of
medical and psychological care to victims was left to the private sector.”

As with problems associated with rebellious youth, marital strife too
eventually came to be seen as characteristic of exotic cultures, far removed
from the free and individualist lifestyle that was coming to be seen as
typical of Dutch society. Following the Fourth World Conference on
Women held in Beijing in 1995, domestic violence made its way back
onto the political agenda, but now as a Third World development issue
rather than as a national one. In this context, domestic violence came to be
associated with practices such as female genital mutilation, wife

immolation and forced abortions—as the violation of the universal human
rights of women in the Third World, not of women living in the
Netherlands.2? Defined as archaic and/or exotic, domestic violence as a
political issue had become disassociated from the relations between men

and women in mainstream Dutch society.

The emerging assumptions concerning family life in the new moral order
was one of free and responsible adults organising their private lives at will,

freely negotiating issues of care and income with a partner or other partie
and fulfilling their duties towards their children according to their ow
preferences and well informed insights. Whether parents raised the;
children alone or in the company of others; whether they cared for the:
children themselves or contracted care out to others; how they chose
raise and educate their children—these were all choices that were left ¢
those concerned. The consequences of those choices, however, were als

for their account.

205 Boerefijn et al. 2000, p. 89-91.
26 Boerefijn et al. 2000, p. 82; Romkens 2002, p. 43; Goldschmidt & Holt
1993, p. 193.

207 Boerefijn et al. 2000, p. 125.
28 1bid. p. 84.

209 Tbid. p. 91-92.
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‘ Whilc? on the whole families were to be left to their own devices, state
%nterventlon was called for in those instances in which the indivi’duals
involved proved incapable of bearing the responsibility that modern family
life implied. Families that failed for whatever reason were seen as
exceptions that proved the rule of individual responsibility. Their failure
was 'attributed to shortcomings of the individuals involved, who were
dismissed as being somehow deviant from the national norm and
consequently in need of correction.

Individual Responsibility in the New Moral Order

Consistent with this new perception of the family as a locus of individual
freedom and responsibility, the gendered division of labour came to be
seen as the result of freely contracted agreement between negotiating
individuals. Consequently, men and women were also expected to bear the
financial costs of the “choices” they had made. All parents, and not just
breadwinners, were expected to seek paid employment once they or their
partner became dependent of welfare benefits.?*

However, while by the late 1990’s most women did join the labour
rce upon leaving school, once they started to have children, their
) olvement in paid labour dropped quite dramatically. In fact, more than
alf, of the mothers with partners stopped working altogether while their
,drg:n were young-even more than single mothers.?!! Those who did
nue tf’ work, worked part time-helping to make the Netherlands the
try with the most part-time jobs in Europe. The norm of the stay-at-
ne mother remained strong in the Netherlands. Although the number of
ers who took on a paying job outside of the home did increase, the
number of hours that they spent on that work did not: 23 h01,1rs a
or college and university educated women; 19 hours a week for less
catfeq women.2'? In other words, a quarter of a century after the
Qﬁgmst wave had started to roll, most families with children still
avily on a male breadwinner.

the Dutch government did concede that some arrangements
e to pe made to help parents combine their parenting
lities with paid labour, the actual measures that were taken
plegex'rlea'l and inadequate. In stark contrast to the expanding
1 of institutions that was being mobilised to support the state in
e wayward offspring of dysfunctional parents, there was very

997 p. 50-56; Knijn & Cuyvers 2002 p. 42; Dri
; yvers p. 42; 7-
insra o 55 riessen 2000 p. 187-188
. 2003, p. 69-81.




74 Chapter One

little support for those parents who were left “free” in the upbringing of
their children. Both employers and schools, for example, remained
extremely reluctant to adapt to the needs of working parents. The logistical
problems of combining work and care had to be resolved by the parents
themselves.>> While the availability of childcare facilities did increase, so
did the costs, often running up to one third or even half of what a woman
with an average income would earn.”'* And although measures were taken
to help parents combine their responsibilities at home with paid work,
many of these—parental leave for example (generally unpaid) or the right

to work part-time-did not form a realistic option for lower and middle

income families.?"

Moreover, the support offered to parents was premised upon the
assumption that children were being looked after and supported by two
adults, even though the government was clearly aware that 13% of the
children in the Netherlands were growing up in single parent families.?'s
Although most single fathers (68%) were able to support themselves and

their children with paid work, nearly half of all single mothers were to a
greater or lesser degree dependent of welfare benefits. This was
particularly true for divorced mothers.*!” The only concession to single
parents (i.e. mothers) was the temporary provision of subsidised child care
while they made the switch from welfare to work or study.?'® As a result,
single mothers became dependent of family members who could take over

the care of their children, while they went out to work. 2"

The discourse of individual freedom and privacy served to increas
mutual dependency in other ways as well. In the course of the 1990’s
under the Purple Coalition, welfare policies were modified once again. I
1996 the range of persons assumed to be prepared to bear the financi
responsibility for each other was further expanded to include all adult
sharing the same household, regardless of the nature of their mutua

213 Nederlandse Gezinsraad 2001, p. 118-119.
214 On the average, women still earned considerably less than men, partly beca
they held lower functions, but also because the Dutch labour market was $
segregated, and “typically female” work generally paid less than “typically m
work”. Nederlandse Gezinsraad 2001, p. 55. Keuzenkamp & Oudhof 2000, p. 1
215 Nederlandse Gezinsraad 2001, p. 143,

216 Ministerie van VWS 1996, p. 7.

217 Niphuis-Nell et al. 1997, p. 89, (based on figures for 1994). ‘
218 Ministerie van VWS 1996, p. 5. See also Knijn & Cuyvers 2002; Dries

2000.
29 Knijn & Cuyvers 2002, p. 44.
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relati.onship.220 By 1998, welfare agencies were enabled (and obliged) to
reclaim any benefits that they might have paid out to separated or divorced
personszztlrom the former registered partner, as well as from the former
spouse.” In the interests of privacy, not only marital and non-marital, but
also sexual and non-sexual relationships were to be treated equally. ’
No longer empowered to carry out invasive investigations into the
nature of intimate relationships, social welfare agencies were now
expected to work on the assumption that everyone who shared a household
with another had committed him/herself to supporting that other adult. All
claims to welfare (and other) benefits were reduced accordingly. Not only
people on welfare, but people receiving old age, widowers’ or widow’s
pensions risked losing (part of) their benefits as soon as they moved in
with another adult or took another adult into their homes.?*? While the
nature of controls had changed, the number of categories subject to control
was increased. So was the range of people who risked having their benefits
_cut, or losing them altogether.
_ In the field of social security and welfare benefits, claims had become
disassociated from gender and sexuality, but with the reverse effect from
what feminists had originally hoped for. ** Social divisions deepened as a
esult. Although the percentage of low income households started to
ecrease towards the end of the 1990°s, the divide between rich and poor
u.a!ly became more marked.”* In particular, the gap in income between
mﬂ;g% Wigls children and those without continued to increase throughout
1990’s.

Towards a New Code of Family Law

the CDA had been removed from power in 1994, a new political
sus c.ould finally be reached concerning the civil law regulation of
elations. In many ways, the new legal system that emerged under
Purple Coalition was the complete reverse of that which had

s 1997, p. 161.

& Wentholt 1999, p. 84.

1 2000, p.187-188.

w has made evident what this has meant for people, for example for a
offered to help out one of her adult son’s friends when he was

f’need of a home. See CRvB 3 October 2000, Nemesis 2001 nr. 1381

t by Mies Westerveld. ,

,:Cultureel Planbureau 2000 p. 156-158.

Se Gezin.sraad 2001, p. 65. In fact, in this respect, the Netherlands is

ed nation of the EU, Knijn & Cuyvers 2002, p. 51.
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regulated family relations in the years immediately following the Second
World War, when religion was still such a prominent force in Duich
society and politics. Marriage became de-institutionalised and the nuclear
family became disaggregated. Even the most fundamental underlying
assumption of the religiously determined order of the post-war years,
heterosexuality, was in the end abandoned, or close to it.

De-institutionalising Marriage

In September 1995 Winnie Sorgdrager, the new Minister of Justice for D-
66-a small liberal party that strongly supported individual freedom in the

the chief aims of this white paper was to regulate non-marital relationships
by introducing the figure of registered partnership as an alternative to

private sphere—presented a white paper on living arrangements.”® One of
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to a maximum of twelve years,”' and in many cases a good deal less.”*? In
1996, the social security benefits enjoyed by widows and widowers were
made accessible to non-marital partners, but at the same time the extent of
these benefits and the range of possible beneficiaries (determined by age
and whether or not they had children to look after) were also reduced.”>® In
1999 a legislative proposal was introduced that was to put an end to the
duty of cohabitation for married spouses (and registered partners). These
same reforms would also grant married couples more scope to make their
own arrangements regarding shared household costs.?*

Disaggregating the Nuclear Family

Complementing a model of marriage that was becoming increasingly

divorced from parentage and the forms of dependency that care implied, a
new system for regulating parent-child relations also emerged, separated
_from the institution of marriage. In 1995, the same year that Minister of
Justice Sorgdrager initiated debate on registered partnership, a new law
was implemented codifying the case law that had developed over the past

marriage. This legal figure was aimed exclusively at regulating the mutual
relationship between the partners involved, and changed nothing in their
relationship with their respective children. In this way the Dutch cabinet
hoped to provide an adequate arrangement for homosexual couples,

without actually having to open up the institution of marriage or, more to
the point, affiliation to them. As one legal scholar, Jessurun d’Oliveira;

castrated marriage.”’

the rule rather than the exception.”® In 1996 the De Ruiter Commissio
reported at the request of the Dutch cabinet on mediation as a possibl
alternative to court procedures for divorce. This implied, among othe
things, that there would be no judicial control over agreements regardin
the children.?” In 1999 the then presiding Minister of Justice Korthal
(VVD) initiated experiments with mediation.*

In the meantime, the mutual obligations between spouses had also bee:
made subject to revision. In 1994 laws became effective limiting alimon;

26 g amerstukken 11 1994/95, 22 700 nr. 5; see: Forder 1996, p. 1345.
227 Henstra 1997, p. 192.

228 Hammerstein-Schoonderwoerd 1993, p.136

229 Wortmann 1998, p.1487

20 Nieuwenhuis et al 2002, p. 197.

quipped, the figure of registered partnership could best be described as a

While the distinctions between marriage and other types of
relationships were thus reduced, the significance of the marriage contract
itself was changing as well. Already in 1993 the rules regulating divorce
had been simplified, making the joint procedure (as opposed to litigation)

decennium, allowing for joint parental responsibility following divorce.*
hree years later, the legislator went a step further, and stipulated that joint
arental responsibility would henceforth follow automatically following
vorce. Only in the event that shared authority threatened to harm the
rests of the children involved, would the courts have to intervene.”¢ In
dgement of 10 September 1999, the Dutch Supreme Court confirmed
dherence to article 8 of the European Convention of Human Rights
ired that the state refrain from adjudicating in matters concerning the
’nship between parents and children. In doing so, it refuted its earlier
'that, given the conflict-ridden nature of most divorce proceedings, it
 generally be in the best interests of the child to involve the court in
gnment of parental responsibility.*’

28 April 1994, Stb 1994 nr. 324 & 325; Law of 7 July 1994, Stb. 1994,
In exceptional cases, a request to extend alimony beyond the period of 12
e granted; 1:157, lid 5 BW.

vent the marriage had lasted less than five years and no minor children
ved, alimony was to be limited to a period not exceeding the length of
itself (1:157, lid 6 BW).

& Westerveld 2003, p. 128-129.

y 2001, Stb. 2001, nr. 275. See: Henstra 2000,

April 1995, Stb 1995 nr. 240. See: Wortmann 1995, p.1184.

October 1997, Stb 1997, nr. 506. See: Wortmann 1998.

ember 1999, NJ 2000, 20. See also: De Boer 2006 p. 675.
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This same legislative exercise also provided for shared parental
authority for unmarried couples. In the meantime, rights accruing from the
mere fact of being a parent had also been extended. Parents lacking
parental authority were granted statutory visiting rights, regardless of
whether or not they had ever been married or lived together. Parents who
were legally related to a child but who lacked both parental authority and
visiting rights were granted the right to information concerning the child,
and the right to be consulted on important decisions. On the other hand,
adults who had maintained a close bond with a child without being legally
related to that child as a parent (step-parents, for example, friends or
relatives closely involved in bringing up the child), could now also apply
for visiting rights.?

As of 1 April 1998, new rules of affiliation came into effect, putting an
end to all distinctions between legitimate and illegitimate children. To a
large extent this, too, amounted to the codification of reforms that had
already been initiated by the courts. Following the case law of the
European Court of Human Rights and of the Dutch Supreme Court, the
new rules allowed for married men-under certain conditions—to
acknowledge children born out of wedlock; mothers and children were

enabled to refute the parentage of a husband and to ask a court to
determine that the man who had in fact begotten the child was the father;
unmarried fathers were enabled to apply to the courts for permission to

acknowledge a child in the event the mother had refused permission.”
‘What this new codification made clear was that a child’s legal affiliation
his or her parents was no longer linked to the legal relationship betwee
the parents themselves. The nuclear family as a unit was being
disaggregated.

At the same time, the possibilities for establishing legal affiliation
through adoption were being extended. Married stepparents acquired the
right to adopt their stepchildren after having lived with them for at leas
three years. Heterosexual couples could adopt a child without having
get married first, provided they had lived together for at least two years.
For the time being, homosexual couples were to remain excluded fr
both marriage and adoption procedures. However, parents could apply f
joint parental responsibility with someone lacking legal affiliation w:
their child, if that person had been closely involved in looking after

28 Law of 6 April 1995, Stb. 1995 nr. 240. See: Henstra 1997; Henstra 1
Wortmann 1995.
239 1 aw of 24 December 1977, Sth. 1977, nr. 773. See: Henstra 1998; Wort
1998; Loenen 2003.

2401 aw of 24 December 1997, Stb 1997 nr. 772.
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child for at least one year. Homosexual partners could make use of this
possibility.241 What’s more, the rights accruing to parental responsibility
were extended. Social parents who shared in parental responsibility could
pass on their name to the child, as well as their nationality and inheritance
rights. As was the case with parents who were legally affiliated to a child,
these adults too continued to share in parental responsibility after they
stopped cohabitating with the child, and they were entitled to apply for
single parental responsibility, should the need arise. In the event the
biological parent should be granted single parental responsibility, the
social parent who had previously shared in the parental responsibility
would still have visiting rights.*
In many respects, this new regime privileged the rights and obligations
of both biological and social parents over the interests that had previously
stood at the heart of Dutch family law, namely: the protection of marriage
as an institution and the integrity of the family unit.*** Not only was the
egal bond between parent and child being disassociated from the (marital)
relationship between the adults involved; the legal bond between parent
and child was being reconstituted according to two distinct and partly
ompeting models: that of the biological parent and that of the social
ent.
Biological parents with legal affiliation but no parental responsibility
re being granted access to rights regarding the upbringing of their
ldren (information, consultation, visiting rights) while social parents
ad been granted parental responsibility but lacked the status of
ogical or legal parent were being entitled—under certain conditions—to
n rights normally associated with legal affiliation: name, nationality
inheritance.”** The fact that the rights of biological parents were being
gd, while those granted to social parents were conditional, indicates
eir was still a hierarchy between these two forms of affiliation. One
reasons for the complex and rather convoluted system of rights and
tions that was emerging in Dutch family law was the continued
ce, on the part of the Dutch cabinet, to relinquish the norm of
ality.?*
utch parliament however was equally adamant in its insistence
'gexual and homosexual couples be treated equally. In July of

0 October 1997, Stb. nr. 506.

:253t-y. See : Henstra 1997.

00, p.217; 224-225.

t competing claims, primacy was to be given to the 1 ’
2000 p. 224-225. ; © fhe fegal parents
03, p. 119-120.
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1998, the same year in which many of the above described proposals
became effective, the Dutch cabinet finally conceded and announced its
intention to introduce legislation that would open up both marriage and
adoption to homosexuals. A year later, the announced proposals were
indeed presented to the legislature.246 Furthermore, the cabinet also put
forward a proposal to automatically grant registered partners joint parental
responsibility over a child born during their partnership, even if one of the
two partners was not legally affiliated to that child.**’ An exception was
made for male homosexuals. To ensure that the interests of the biological
mother would be protected, male homosexual parents were still be
required to apply to the court for joint parental responsibility.”*® With the
significant exception of affiliation, homosexual relationships were thus
largely being placed on a par with heterosexual ones.

By the turn of the century, the civil law regulation of marital
relationships no longer guaranteed the degree of mutual commitment,

financial security and continuity that the institution of marriage had
traditionally stood for. At the same time, most if not all of the parental
rights and obligations that Dutch civil law had previously attributed
exclusively to spouses, could now extend to a broad array of persons,
including third parties who were in no way sexually involved with one of

the parents.

On the one hand, the de-institutionalisation of marriage together with
the more equal treatment of men and women and of homosexuals and
heterosexuals in Dutch civil law had led to greater personal freedom. On

the other hand, in the context of social security law, unmarried person
who happened to share a household were assumed to take on mutua
obligations they had never anticipated or intended. Because of thi
broadened definition of the “economic unit”, and local social security an
welfare authorities’ increased mandate in preventing fraud, mor
categories of persons risked being subjected to invasive controls of thei

private lives.

Now that men and women were assumed to participate in paid labour
equal terms; now that the financial relationship between adults h
become dissociated from their sexual relationships; and now that
relationship between sexual partners had become dissociated from parel
child relationships; marriage had lost most if not all of its relevance for t

26 These were implemented in 2001: Laws of 21 December 2000, Stb 2001

9&10. See: Wortmann 2001.
7 Ramerstukken 1999/00, 27 047, nr. 1-3. See: Wortmann 2000.

8 Wortmann 2000, p. 1592.
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regulation of affiliation, financial security and other modes of commitment
between family members. Once a determinant of social status—that had
ensured men of care, sexual services and progeny, and the respect due to
then as full and responsible participants in society; women of
respectability and financial security, and the respect due to them as the
nurturers of the nation’s future citizens; and children, the future citizens,
of care, financial support and legitimate descent-the institution of
marriage had evolved into one of many options for contracting intimate
relations between consenting adults.

However, other than the changes in legal regulation might imply,
family relations, as experienced by the men, women and children living in
the Netherlands, hadn’t really changed all that much since the Second
World War. Most children were still being raised in heterosexual two-
parent households, in which the man bore prime responsibility for the
family income, and the woman performed most of the care. Moreover,
. most 2%oung people still aspired to establishing a similar family of their
own.

In the eyes of some authors, the new legal regime had turned the
family into an empty concept, devoid of shared cultural meaning. Not
everyone agreed. As one author pointed out, opening up the institutions of
arriage and adoption to homosexuals was a cultural statement in itself, as
as the continuing adhesion to monogamy as a prerequisite for a valid
arriage or registered partnership.”° While the new system of family law
ht not reflect Dutch culture in the sense of prevalent day-to-day
raction, it did reflect the norms that officially defined the new image of
Dutch nation.

Redefining Parental Responsibility

inly in the eyes of feminist critics, the new system of family law that
ed at the end of the twentieth century was not normatively neutral.
opinion, it reflected some deliberate choices that generally worked
;1,sastiivantage of parents directly involved in the upbringing of their

As these authors pointed out, the case law of the 1980’s and
ad provided some scope for taking care into account. Family law
ad only by-passed mothers’ objections to their children’s
dgement by biological fathers in the event that the father had
een involved in looking after the child and the mother had no

n 2000, p. 158.
003; Van Vliet 2000; Henstra 2000.
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defendable interest in refusing her consent.” Similarly, during the 1980’s,
the courts had only been prepared to grant shared custody following
divorce once they had been satisfied that the parents involved were still on
speaking terms with each other and that both supported the idea of sharing
custody.253

The new regime, which supposedly codified the case law of the
1980’s, actually went further in abstracting parental rights from the day-to-
day care involved in bringing up children. An unmarried father could now
by-pass a mother’s veto in recognising a child regardless of whether or not
he had actually participated in looking after that child. Only where the
father’s recognition might seriously jeopardise the interests of mother or
child could the courts refuse the father’s request.”> Similarly, in providing

for the automatic continuation of shared custody following separation or
divorce, the new legislation took no account of the fact that, in the vast

majority of cases, divorce meant a significant shift in parental

responsibility. In the eyes of feminist legal authors, rules that granted
equal parental authority to both parents without taking this shift in
responsibilities into account, formed an unjustified interference in the
family life of the parent who had come to bear the brunt of responsibility

for the children—in the vast majority of the cases: the mother. *>°
Not only feminists, but mainstream lawyers, too, agreed that the lega
position of the parent who was responsible for the day to day care o

children following divorce or separation had, on the whole, been
weakened.”® None the less, in the experience of many fathers, those
mothers who continued to cohabit with the children held the key to control

over their visiting rights. Despite all the legal reforms and changing family

norms, in the Netherlands as elsewhere visiting rights continued to form a

focal point of conflict between separated parents. BTA survey carried out in

%2 4R 18 May 1990, NJ 1991 374/375. See: Hammerstein-Schoonderwoerd 199
23 YR 21 March 1986, NJ 1986 585-589. see: Nicolai 1998.
24 L oenen 2003, p. 119.

25 Henstra 1998. Loenen quotes statistics indicating that in 1993 in 76% of
divorce cases, custody was still being awarded exclusively to the mother, but th
in 2001 shared custody was being awarded in 96% of all divorce cases, Loen
2003, footnote nr. 28.
256 Heida 2000, p. 1-6.
27 As Christine Skinner has argued on the basis of research done in the UK, m
men fail to appreciate the logistical implications of separation for the conti
contact with their children, and the role that they can and cannot expect their
wives or partners to play in managing those logistics. Moreover discou
connecting visiting rights to financial commitments, grounded in a moralit
reciprocity, often clash with discourses regarding parental responsibility for yo

Changing Family Norms and Dutch Family Law 1945-2000 83

1998 reveals that roughly 25% of all divorced fathers saw their children
less than once per week during the first year following their divorce, and
10% not at all. None the less, there had been some improvement in their
sitnation. Ten years earlier, 25% of all divorced fathers had no contact
with their children at all following divorce, while 30% saw their children
less than once a week.™®

While on the whole parents were being granted a larger measure of
freedom under the new regime of Dutch family law in determining how
their children were to be brought up and by whom, the increased
preoccupation with children’s upbringing as expressed through various
facets of public law and the inclusion of a broader range of public
institutions in the monitoring children’s of behaviour threatened to curtail

_ the pedagogical freedom of a growing number of parents. 2%

Although not identical, the three groups most negatively affected by

' these developments—families with children, families dependent of social
_ benefits, and families seen as pedagogically weak—did overlap. One group

likely to be over-represented in all three spheres was that of immigrant
families. Their fertility rate was higher than average; their income rate
wer and to the extent that they were associated with exotic culture, their
arental capabilities were more suspect.?*

In the post-war period Dutch family law had implied a high level of
e control of sexuality. By the end of the century, this was no longer the
ase. But another form of state involvement in family relations had
rged. More selective in its application and less focussed on the family
uch, it operated via the various public institutions that served to groom
ns for paid labour, to monitor children and to flank and control
ts in their pedagogical tasks. While the recent changes in Dutch
law were being championed by some-and most notably by Dutch
lass males—as being exemplary of modern liberal values, others

,’ grounded in more generalised moral notions. The net result is

on on the side of the mothers, frustration on the side of the fathers,

recriminations on both sides, and a total breakdown in communication.

°nt policies aimed at pressuring “absent fathers” into supporting their
serve to aggravate such tensions. Skinner 2002, p. 5-12.

et al. 2002, p. 2. See also: Spruijt et al. 2003.

Cuyvers 2002, p.44; Thomassen 1993; Van Walsum 2005, p. 221-223.

pments were not unique to the Netherlands, although they might

ore marked there than elsewhere in Europe and the US. See further:

, . 1-2; Schulze & Tyrell 2002.

{ empirical data on immigrant families in the Netherlands, see:

Hooghiemstra 2005.
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were quick to point out that behind this liberal and egalitarian front,
legally defined Dutch family norms were still playing their role in shaping

gender, ethnicity and class.”®!

D: The Specific Dynamics of Changing Family Norms
in The Netherlands

When we review the changes that have occurred in Dutch family law in
the course of the second half of the twentieth century, it is clear that a
normative revolution had taken place. In this, the Netherlands was
certainly not unique. In her book on transformations in family law in four
Western European countries as well as in the United States, Mary Ann
Glendon paints a very similar picture across the board.”®* At the same
time, she does point out that there was a degree of variation within the
general pattern.

In the Netherlands, the existence of the different religious columns

individuals into tightly knit social groups. The religious norms regulating
family life served to signify differences between the columns while the
family as an institution formed an important focal point for social
discipline within the columns. They also provided people with an identity
separate from and, to some degree in apposition to the Dutch nation itself,
While tightly knit into the social fabric of the nation, the family was more
strongly linked to the identities of the religious columns than to that of the
nation. Consequently the Dutch state, while strongly involved in policin,
the legitimacy of intimate relations, kept its distance when it came t
freedoms associated with the reproduction of culture and identity—th
freedom of education being the most salient example. The lack of publi
awareness of incest and domestic violence also indicated a large degree o
reticence, on the part of the Dutch state, towards interference in famil
affairs.

The transitional period between 1975 and 1990 was also marked by
specific Dutch heritage. The rejection of the institution of marriage,
enforced heterosexuality and of other limits to sexual freedom seems
have been particularly vehement in the Netherlands, and may well h.
been a reaction against the high degree of social control that had o

31 C f. Tigchelaar 2000.
262 Glendon 1989, p. 291.

and maintaining asymmetrical power relationships along the lines of

made for a specific situation in the period immediately following the war,
While these columns divided Dutch society, they also served to tie
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characterised Dutch society. On the other hand, the religiously inspired
ideal of the family as moral training ground of the nation, and the related
ideal of the stay-at-home mother as provider of care and moral guidance
for the next generation of citizens, continued to influence public policies
throughout the 1980’s. This was particularly evident in welfare policies
that continued to accommodate stay-at-home single and divorced mothers,
and in the reluctance to provide public child care facilities.

In the end however individualism prevailed. Increasingly, financial
independence became the basic assumption of Dutch family and social
security law while an “ethics of care” was explicitly rejected as guiding
principle in disputes concerning children, Comparative studies conducted
in ten Western European nations indicate that by 1990, the Netherlands
~was among those countries that have been least successful in resolving
_tensions between moral family obligations and paid labour. As a result,
Dutch society had become one of the most polarised in terms of family
welfare.”®

Writing at the end of the 1980’s, Glendon observed a growing
endency, on the part of Western European states, to take over the family’s
k of providing financial security—on an increasingly individualist basis.
he same time she also saw these states taking on a larger role in
ng family disputes about money and children and in responding to
lems of abuse and neglect.?* In the Netherlands at least, these trends
teversed in the course of the 1990, Although work-related forms of
security had come to be based on individual rather than family
state financed benefits such as welfare or state funded pensions

0 assume more rather than less interdependency between adults. At
ame time, given the assumption of increased gender equality,

etrical power relations within families came to be seen as

ng atypical, an expression of individual deviance to be dealt with

ally, not as a social issue related to widespread forms of

endency. Similarly, the changes that took place in Dutch family

he 1990’s generally implied less state involvement in conflicts

ivorced or separated parents rather than more, allowing fathers a

gin of uncontrolled influence than they had had before.

ther hand, a growing concern with crime prevention motivated

tate involvement in the upbringing of children within those

{ families perceived of as being “at risk”. On the whole, while

te law (family law and employment-related social security)

et al. 2002 and particularly Schulze & Tyrell 2002,
p. 295.
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implied deregulation of family relations, Dutch public law (welfare policy,
child welfare policies, education policies, crime prevention etc) provided
for more state involvement in family relations. Moreover, the type of
involvement provided was becoming less conducive towards individual
emancipation, and more conducive towards the protection of public order.
Other trends that Glendon identified became manifest in the
Netherlands during the 1990’s, particularly the tendency to see family
norms as a matter of individual choice, disassociated from broader
normative fields and local networks.”® In the dominant perception, the
family was becoming tenuous, unstable and detached. “Equality,
individual liberty and tolerance” had become the new normative
touchstones, replacing solidarity and altruism, the slogans of the “70s.
Although closely associated with the new markers of national identity, the
family was no longer seen to be rooted in the human fabric of the

CHAPTER TWO

DUTCH NATIONALITY AND IMMIGRATION
LAW IN A PERIOD OF RECONSTITUTION
AND RECONSTRUCTION: 1945-1975

The previous chapter traced the changes in family norms that took place in
the Netherlands during the latter half of the twentieth century, and the
accompanying shifts in family law and social policies. In this and the
following chapters, a similar account will be made, but then of the changes
that took place in the regulation of family migration in the context of these
jormative shifts. The starting point, once more, is the end of the Second
orld. War. Particularly relevant for questions of nationality and
immigration law, is that besides facing the material and moral challenges
of reconstruction, the Dutch State also had to deal with considerable
'mographic upheaval caused both by the war and the subsequent
scolonisation of Indonesia.

The war had claimed 230,000 lives in the Netherlands. A good twenty
cent of the surviving population (that totalled 9.2 million at the time)
displaced. More than 400,000 had been forced to leave the country
now wished to return. Meanwhile 25,000 Germans had settled in the
erlands during the war—including both Jewish refugees and Nazi
piers, while millions of refugees—many of them fleeing communism—
aiting to be admitted to the West. At the same time, 100,000 Dutch
Is who had been interned by the Japanese in the former Dutch
had been brought to the Netherlands to recuperate, while thousands
uccan soldiers and officers who had remained loyal to the Dutch
aiting to be relocated, together with their families. As anti-Dutch
ts increased in the former colony, there was an increasing
e fo bring these loyalists to the former metropole, as well as the
ing 250,000 Dutch nationals left behind in the former colony.

nation.2%

As we shall see in Chapter Four, Glendon’s observation that “religious
beliefs or attachment to tradition are frequently [seen to be] relatively
unimportant or even counter-productive...” rings true for the Netherlands
of the 1990’s, particularly regarding the dominant attitude towards “non-
Western” ethnic minorities—and especially those of the Islamic faith.
Among the many reversals that occurred within the dominant system of
family norms in the Netherlands, this disassociation of the family from
broader social structures is perhaps the most remarkable, given the strong
tradition of religious columns that characterised Dutch society up until th

1970’s.

 .a]1 this, the post-war baby boom threatened to aggravate the
hlc pressures that followed the war and decolonisation. Although
acute shortages in food and consumer goods were over by the

265 Ibid. p. 298; 308,
266 Ibid. p. 298.




