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Chapter 1 –  Introduction and Methodology
1.1 [bookmark: _Toc236681827]–  Introduction
[bookmark: _Hlk232383910]Vulnerability is becoming increasingly central to asylum law.[footnoteRef:1] It appears across the Common European Asylum System (CEAS) in references to vulnerable persons, special reception needs, special procedural guarantees, adequate support, and procedural accommodation. In the New Pact on Migration and Asylum, this role becomes even more pronounced. Vulnerability assessments are built into the screening of third-country nationals at the external borders of the European Union and are linked to access to reception support, procedural safeguards, prioritisation, and, in some circumstances, exemption from special procedures: accelerated or border procedures. [1:  Jane Freedman, ‘The Uses and Abuses of Vulnerability in EU Asylum and Refugee Protection: Protecting Women or Reducing Autonomy? (2019) 1 Papeles del CEIC 2, Luc Leboeuf, ‘The Juridification of ‘Vulnerability’ through EU Asylum Law: The Quest for Bridging the  Gap between the Law and Asylum Applicants’ Experiences’ (2022) 11 Laws 45, Viljam Engstrom, Mikaela Heikkila, Maija Mustaniemi-Laakso, ‘Vulnerabilisation: Between mainstreaming and human rights overreach’ (2022) 40(2) Netherlands Quarterly of Human Rights 119] 

On its face, this seems like a protective development.[footnoteRef:2] Asylum procedures are not experienced equally by all applicants. Some applicants may be children, survivors of torture, victims of trafficking, pregnant women, people with disabilities, people with serious physical or mental health conditions, or people whose experiences of violence make participation in an asylum procedure particularly difficult. A legal framework that identifies such needs and adjusts procedures accordingly appears to bring asylum law closer to the values like dignity, equality, and effective access to rights. [2:  Luc Leboeuf ‘The Travels and Transformations of ‘Vulnerability’: From an Ethical and Analytical Concept to a Legal and Bureaucratic Label’ in Luc Leboeuf, Catherine Brun, Hilde Lidén, Sabrina Marchetti, Delphine Nakache, Sylvie Sarolea (eds), Between Protection and Harm (IMISCOE Research Series. Springer, Cham 2025) 26, Violeta Moreno-Lax and Niovi Vavoula, ‘Vulnerability’s Legal Life: An Ambivalent Force of Migration Governance’ (2024) 20 International Journal of Law in Context 1] 

Vulnerability is a language of selection as well as protection.[footnoteRef:3] Once certain legal consequences are attached to being recognised as vulnerable, the question necessarily arises of what happens to those who are not recognised in this way. If vulnerability opens access to additional safeguards, what happens to those left unrecognised? The apparent generosity of vulnerability provisions therefore should be read alongside the restrictive architecture in which they operate. [3:  Leboeuf (2022) supra n.1, 57, Moreno-Lax and Vavoula supra n.2, 7, Alexandra Timmer, Moritz Baumgartel, Louis Kotze, Lieneke Slingenberg, ‘The potential and pitfalls of the vulnerability concept for human rights’ (2021) 39(3) Netherlands Quarterly of Human Rights 194] 

This tension is particularly important in the context of the New Pact. The Pact presents vulnerability assessment as part of a more efficient and responsive asylum system.[footnoteRef:4] At the same time, it expands and normalises border procedures, strengthens screening at the external borders, and links access to different procedural routes to early administrative sorting.[footnoteRef:5]  [4:  Theodora Gazi, ‘The New Pact on Migration and Asylum: Supporting or Constraining Rights of Vulnerable Groups?’  (2021) 6(1) European Papers 168]  [5:  Minos Mouzourakis, ‘More laws, less law: The European Union’s New Pact on Migration and Asylum and the fragmentation of “asylum seeker” status’ (2020) 26 European Law Journal 173, Galina Cornelisse and Marcelle Reneman, 'Border Procedures in the Commission's New Pact on Migration and Asylum: A Case of Politics Outplaying Rationality?' (2020) 26 European  Law Journal 193] 

This dissertation examines that machinery through the framework of civic stratification. Developed by David Lockwood and later expanded by Lydia Morris, civic stratification offers a way of understanding how rights can be formally recognised while remaining unequally accessible in practice. The framework is useful because it does not treat legal status as the end of the inquiry. Instead, it asks how access to rights is shaped by moral standing, material resources, institutional practices, and political rhetoric.[footnoteRef:6] Although civic stratification has often been used to analyse the unequal position of citizens and non-citizens, it can also help explain inequalities within migrant categories themselves. [6:  Lydia Morris, Citizen Rights, Migrant Rights and Civic Stratification (Routledge, 2025) 2] 

This is the central concern of the dissertation. Asylum seekers may formally share the same legal status as applicants for international protection, but they do not necessarily have the same access to safeguards, support, or procedural protection. Vulnerability protections may provide important protection to some applicants, while also producing distinctions between those whose needs are recognised and those who are treated as capable of proceeding without additional support.
The research question is therefore: ‘How does ‘vulnerability’ function as a mechanism of civic stratification within the procedural framework introduced by the New EU Pact on Migration and Asylum?’
These sub-questions will help answer the research question:
1) What is civic stratification? How does it apply to migration law?
2) What does ‘vulnerability’ mean? What does it mean to say asylum seekers are ‘vulnerable’?
3) How is vulnerability translated into law in the New Pact? How does recognition affect applicants?
4) How does vulnerability in the Pact produce or reinforce civic stratification among applicants? 
The argument advanced is that vulnerability can affect differentiated inclusion within the Common European Asylum System. Leboeuf[footnoteRef:7] argues that within the Common European Asylum System, vulnerability has undergone a process of juridification, transforming from a universal condition into a bureaucratic label used by the state to identify those eligible for certain support. Vulnerability is framed as a protective concept; however, once it is translated into law it can become a governance tool. Recognition may lead to special reception conditions, procedural support, prioritisation, or exemption from certain restrictive procedures. Non-recognition, by contrast, may leave applicants vulnerable to the harsher aspects of migration control introduced by the New Pact. [7:  Leboeuf (2022), supra n.1, 45
] 

In this sense, vulnerability is a resource. It can elevate some applicants by marking them as deserving of additional protection. At the same time, it can legitimise the reduced protection of others by implying that they are sufficiently resilient, competent, or procedurally capable to endure the standard process. Vulnerability provisions are not unnecessary or inherently harmful. However, when placed within a restrictive asylum system, they may soften that system for some applicants while helping to justify its ordinary operation for everyone else.
The dissertation develops this argument in three parts. Chapter 2 sets out the theoretical framework. It introduces civic stratification and explains how experiences of rights are linked to notions of deservingness. It then turns to detangling the meaning of ‘vulnerability’. It explains the concept of universal vulnerability and looks at the vulnerabilities that asylum seekers experience.  
Chapter 3 examines the legal construction of vulnerability within the New Pact on Migration and Asylum. It analyses how vulnerability is defined across the Reception Conditions Directive, the Asylum Procedures Regulation and the Screening Regulation. It explains the new procedural framework and mandatory procedural differentiation introduced by the Pact. It then considers what legal consequences follow from recognition of vulnerability. The chapter shows that vulnerability does not operate as a single coherent legal status. Rather, it is dispersed across overlapping categories of special reception needs, special procedural guarantees, and adequate or necessary support.
Chapter 4 applies the framework of civic stratification to the New Pact’s procedures and the legal operation of vulnerability. It argues that vulnerability acts as a state-distributed moral resource that stratifies access to rights and safeguards among asylum seekers. It also considers how this process contributes to civic contraction and obscures the structural vulnerabilities produced by contemporary asylum governance itself.
[bookmark: _Toc236681828]1.2- Methodology
This dissertation uses socio-legal methodology grounded in doctrinal legal analysis. Doctrinal legal analysis is appropriate because the central research question concerns how vulnerability is legally constructed and given effect within the New Pact on Migration and Asylum.[footnoteRef:8] The thesis analyses the relevant legal instruments, namely the Screening Regulation, the Asylum Procedures Regulation and the Reception Conditions Directive. It examines articles, recitals, and cross-references between instruments in order to identify how vulnerability is defined, assessed and attached to legal consequences. It pays particular attention to the Asylum Procedures Regulation, as the procedural framework it sets out is an important foundation in understanding how a finding of vulnerability affects an applicant’s procedural position. [8:  Terry Hutchinson, ‘Doctrinal Research; Researching the Jury’ in Dawn Watkins (ed) Research Methods in Law (Routledge, 2017) 15] 


The dissertation also adopts a socio-legal perspective by treating legal categories as part of the broader institutional and political organisation of asylum governance. Socio-legal studies, or ‘law in context’[footnoteRef:9], enable law to be researched as a ‘social phenomenon’[footnoteRef:10] that can structure relationships between individuals and the state. Combining doctrinal and socio-legal analysis makes it possible to move from the formal content of the law to its distributive structure. Doctrinal analysis identifies what recognition changes. Civic stratification explains what those changes mean for applicants’ relative positions. Together, they allow vulnerability to be examined not only as a protective safeguard, but as a mechanism through which unequal access to formally shared rights is administered. [9:  Fiona Cownie and Anthony Bradney, ‘Socio-legal studies; A challenge to the doctrinal approach’  in Dawn Watkins (ed) Research Methods in Law (Routledge, 2017) 41]  [10:  ibid 42] 

The theoretical framework used to evaluate this legal architecture is civic stratification. Developed by David Lockwood and expanded by Lydia Morris, civic stratification provides a way of analysing how rights are unequally granted, denied or realised, and how access to rights is shaped by state intervention, political discourse and public moral sentiment.[footnoteRef:11] This use of the framework is supported by recent scholarship on legal status and migration, which employs the framework to analyse how the proliferation of legal statuses creates civic stratification and bemoans that ‘the concept of civic stratification has virtually no purchase in legal scholarship’.[footnoteRef:12] It also employs Martha Fineman’s vulnerability theory as a lens through which vulnerability can be understood. [11:  Morris (2025), supra n.6, 2]  [12:  Moritz Baumgärtel, ‘Legal status, civic stratification, and the structural limit of the human rights of migrants’ (2026) International Journal of Constitutional Law; moag037 9] 

The scope is also limited to procedural consequences. The dissertation does not examine every use of vulnerability within European migration law. It concentrates on how vulnerability affects access to support, procedural guarantees and exemption from accelerated or border procedures. The secondary literature was selected for its direct relevance to one or more of these issues: the legal construction of vulnerability in European asylum law; the operation of accelerated and border procedures; the unequal distribution or realisation of rights through migration law; the politics surrounding asylum; and the role of vulnerability in governing migration systems. Earlier scholarship concerning the previous Common European Asylum System is used where it explains concepts or legal structures retained in the New Pact. More recent scholarship is used to assess the adopted instruments and their anticipated operation. Studies of national practices, including the Greek hotspot system, are used as comparative illustrations of how vulnerability assessment and procedural differentiation may operate.
The thesis identifies the legal construction of vulnerability within the New Pact through doctrinal analysis, before it evaluates that construction through the lens of civic stratification, asking whether vulnerability functions as a mechanism through which access to rights is selectively distributed amongst applicants for international protection.
[bookmark: _Toc236681829]Chapter 2 –  Theoretical Foundations: Civic Stratification and Vulnerability
[bookmark: _Toc236681830]2.1 – Introduction
Civic stratification is a sociological concept developed by David Lockwood and elaborated upon by Lydia Morris. It challenges the idea that the formally equal rights associated with citizenship create a society of equals. Civic stratification is a useful  analytical tool for assessing migration law as it is a framework through which unequal distribution of rights across society can be understood. It describes how access to rights is negotiated through the relationship between individuals and the state. The framework allows for looking beyond formal legal status into the multiplicity of positions before the law that one can find themselves in depending on social factors. It offers a means to interrogate the law beyond formality and a way to explore the malleable nature of rights. Vulnerability introduces another layer as it carries social meaning and is another lens through which different experiences of a shared position in law and society can be assessed. This chapter therefore examines vulnerability as an ambivalent concept operating within an already stratified system of rights. 
[bookmark: _Toc236681831]2.2 – Conceptual Grounding of Civic Stratification
The concept of civic stratification provides a framework for understanding how systems of citizenship and legal membership organise unequal access to rights. Developed by David Lockwood and later expanded upon by Lydia Morris, civic stratification challenges the assumption that citizenship produces substantive equality between members of a political community. 
The crux of David Lockwood’s explanation of civic stratification is that ‘the structuring of life chances is the direct or indirect result of the institutionalisation of citizenship under conditions of social and economic inequality’[footnoteRef:13]. He argues that while citizenship establishes somewhat formal equality, it is an ‘ideal whose actualisation is never fully realised’[footnoteRef:14] because the effectiveness of equal rights promised by citizenship is hindered by preexisting social inequality. [13:  David Lockwood, ‘Civic Integration and class formation’ (1996) 47(3) The British Journal of Sociology 532]  [14:  Ibid 536] 

This complicates the liberal assumption that all legal subjects enjoy rights equally by virtue of formal legal status alone. While rights may be formally universal, individuals possess unequal capacities to realise them. Lockwood explains this through the unequal distribution of what he terms ‘moral and material resources’. He defines moral resources as ‘advantages conferred by social standing and social networks, command of information, and general know-how, including the ability to attain one's ends through the activation of shared moral sentiments’.[footnoteRef:15] These resources shape an individual’s practical ability to navigate institutions, claim protections, and secure favourable outcomes. Citizens’ rights are what Lockwood terms ‘the universalist rules of the game’[footnoteRef:16]. However, the abilities and tools to play the game vary according to social standing. Citizenship, therefore, does not operate on a level terrain, as it is built upon entrenched inequalities. It mediates  and reproduces these inequalities by rewarding those already possessing greater social legitimacy, credibility, and institutional access. Citizenship becomes the ‘architect of legitimate inequality’[footnoteRef:17],  justified through formally universal rules that appear neutral while producing unequal outcomes in practice. [15:  ibid]  [16:  Ibid 535]  [17:  Morris (2025), supra n.6, 21] 

Lockwood explains that this interaction between formal rights and informal moral and material resources produces four forms of civic stratification: civic exclusion, civic deficit, civic gain, and civic expansion. He provides a useful table[footnoteRef:18] for illustrating these forms: [18:  Lockwood (1996), supra n.13, 536] 

	
	
	
	                 Moral and Material Resources

	
	
	                          +
	                             -

	Citizenship Rights 
	+
	Civic Gain (+,+)
	Civic Deficit (+,-)

	
	-
	Civic Expansion (-,+)
	Civic Exclusion (-,-)



Civic exclusion refers to a formal denial of rights, resulting from the lack of both formal rights and moral and material resources. This is not common in civic society, but Morris, in her application of the civic stratification framework to migration, points to irregular and undocumented migrants as an example of a group suffering civic exclusion.[footnoteRef:19] Civic deficit refers to informal impediments to rights which arise from having formal rights but lacking in moral and material resources, an example of this could be financial or practical impediments to accessing courts. Civic gain refers to a situation where one has both formal rights and moral and material resources, where these resources allow individuals to enjoy more benefits from their rights through, for example, access to lawyers and knowledge of how to use systems to their benefit. This is the position that all citizens are imagined as occupying under principles of formal equality. Finally, civic expansion refers to the idea that activists can make use of their moral and material resources to achieve formal rights that they did not previously hold, leading to a general enlargement of civil liberties.[footnoteRef:20]   [19:  Morris (2025), supra n.6, 14]  [20:  Lockwood, supra n.13, 543 (Lockwood uses the example of consumer protection for this form)] 

Morris develops on these insights. Her definition of civic stratification is ‘system of inequality by virtue of the granting, denial or unequal realisation of rights, as shaped by state interventions and mediated by political discourse, public sentiment and social movements’.[footnoteRef:21] In her work Morris clarifies that rights are reversible and conditional, and that civic expansion is accompanied by civic contraction, where a group’s loss of moral and material resources results in the shrinking of their civil liberties.[footnoteRef:22] This is distinct from civic deficit as it describes a situation where the loss of moral and material resources does not only informally hinder the realisation of rights under the law, but leads to their formal degradation for members of the affected group.  [21:  Morris (2025), supra n.6, 2]  [22:  Morris (2025), supra n.6, 20] 

[bookmark: _Toc236681832]2.3 – Civic Stratification in Migration Law 
The concept of civic contraction is particularly important in the migration context. Lockwood argues that the tension between citizenship and social inequality is frequently managed through selective distributions of rights justified by notions of merit, responsibility, and desert. Inequality becomes legitimised where individuals are perceived to have ‘brought their ills upon themselves’.[footnoteRef:23] Morris extends Lockwood’s framework beyond the citizen/non-citizen binary by drawing attention to degrees of partial membership and the differentiated positions occupied by migrants.[footnoteRef:24] Ideas of deservingness rationalise unequal treatment by framing disadvantage as the product of individual conduct rather than structural conditions. [23:  ibid]  [24:  Lydia Morris, ‘Managing Contradiction: Civic Stratification and Migrants’ Rights’ (2003) 37 International Migration Review 82] 

Morris uses the CARIN criteria to assess ideas of deservingness.[footnoteRef:25] CARIN stands for control, attitude, reciprocity, identity and need. Morris explains them as ‘the amount of control and therefore responsibility that claimants have over their situation, their attitude in terms of willingness to assume responsibility, their general contribution to the system, their position in relation to ‘belongingness’, and their level of material need’.[footnoteRef:26] These criteria emerged from research on social welfare, Morris extends their relevance to the rights of migrants. She observes that migrants tend to occupy the lowest position in this ranking of deservingness, which is significant in driving the contraction of their rights.[footnoteRef:27]  [25:  Morris (2025) supra n.6 29]  [26:  Ibid 29]  [27:  Ibid 55] 

This is visible in the context of asylum in Europe as judgements on migrants’ rights in the European Court of Human Rights (ECtHR) reflect a ‘trend to blame migrants for their own conduct in order to forfeit their most basic rights’.[footnoteRef:28] In the case N.D. and N.T.[footnoteRef:29], a pushback performed by Spanish police was excused by the ECtHR on the basis of the conduct of the victims. Applying the CARIN criteria to this case it can be said that the applicants were ‘undeserving’ of the full vindication of their rights against collective expulsion[footnoteRef:30] and non-refoulement.[footnoteRef:31] Their unauthorised attempt to cross the border, rather than using what the Court considered to be genuine and effective means of legal entry, reflects negatively on control and attitude. Their position as non-members with no established reciprocal relationship to Spain placed them weakly under identity and reciprocity. Any claim grounded in need was therefore subordinated to the Court’s assessment that they were responsible for the circumstances in which their removal occurred. The idea that the conduct of migrants should impact the delivery of their legally prescribed rights elucidates the fragile and negotiable nature of rights that Lockwood and Morris describe.  [28:  Moritz Baumgärtel and Sarah Ganty, ‘On the basis of Migratory Vulnerability: Augmenting Article 14 of the European Convention on Human Rights in the Context of Migration’ (2024) 20 International Journal of Law in Context 101. The authors are referencing this article: Sergio Carrera, ‘The Strasbourg Court Judgement N.D. and N.T. v Spain: A Carte Blanche to Push Backs at EU External Borders?’ (2020)  Robert Schuman Centre for Advanced Studies Research Paper No. RSCAS 2020/21 8. Available at: https://cadmus. eui.eu/handle/1814/66629. ]  [29:   N.D. AND N.T. v. SPAIN App. 8675/15 and 8697/15 (ECtHR, 13 February 2020) ]  [30:  Protocol No 4 to the Convention for the Protection of Human Rights and Fundamental Freedoms, Securing Certain Rights and Freedoms Other than Those Already Included in the Convention and in the First Protocol thereto (opened for signature 16 September 1963, entered into force 2 May 1968) ETS No 46, art 4.]  [31:  Implicit in Convention for the Protection of Human Rights and Fundamental Freedoms (opened for signature 4 November 1950, entered into force 3 September 1953) 213 UNTS 221 (‘ECHR’) Art. 3] 

Another contributor that Morris points to in the degradation of migrants’ moral resources is political rhetoric and the law itself. Morris notes a paradigm shift from a framing of refugee protection in terms of forced and voluntary migration towards a framing through the lens of regular and irregular entry.[footnoteRef:32] Asylum seekers who arrive spontaneously at borders are viewed through the lens of migration control and illegality rather than protection. The figure of the asylum seeker consequently becomes associated with illegality and abuse[footnoteRef:33], and is positioned as a threat[footnoteRef:34] to state sovereignty over entry and stay.[footnoteRef:35] This notion is exacerbated by the fact that many asylum seekers coming to Europe are forced to travel irregularly as there has been a ‘comprehensive illegalization of refugee travel’[footnoteRef:36] through non-entrée visa regimes. [32:  Morris (2025), supra n.6, 67]  [33:  ibid 83]  [34:  Roger Zetter, ‘More Labels, Fewer Refugees: Remaking the Refugee Label in an Era of Globalization’ (2007) 20(2) Journal of Refugee Studies 184, Tazreena Sajjad, ‘What’s in a name? ‘Refugees’, ‘migrants’ and the politics of labelling’ (2018) 60(2) Race and Class 52, Kate Smith and  Louise Waite, ‘New and enduring narratives of vulnerability: rethinking stories about the figure of the refugee’ (2019) 45(13) Journal of Ethnic and Migration Studies 2292]  [35:  Morris (2025) supra n.6,  67]  [36:  Cathryn Costello, ‘Overcoming Refugee Containment and Crisis’ (2020) 21 German Law Journal 22] 

Political rhetoric is an important component in justifying shifts in the law, the character of the ‘bogus’ asylum seeker haunts migration policy[footnoteRef:37] and descriptions of migrants as coming in ‘flows’, ‘floods’, and ‘swarms’[footnoteRef:38] dehumanise them and position them as invaders, justifying more securitised and militarised border control.  In EU asylum governance there has been a similar phenomenon, where rhetoric around the 2015 migration ‘crisis’ was instrumentalised to justify restrictive migration policies,[footnoteRef:39] and descriptions of people crossing over the Belarusian border as ‘instruments’ to destabilise the Union have been used by the Commission to justify restrictions in the New Pact.[footnoteRef:40] Additionally, Simon notes that in the rhetoric of the EU Commission migrants are positioned as ‘risks’ to ‘vulnerable’ borders, allowing the EU to shift protective focus from potential refugees onto borders.[footnoteRef:41] [37:  Morris (2025) supra n.6, 75]  [38:  Hamza Safouane, Nicolas Fromm and Sabith Khan, ‘A Case for Dark Horse Thinking? Re-Imagining Group Asylum’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 258-259]  [39:  Sylvie Da Lomba and Saskia Vermeylen, ‘Rethinking Vulnerability as a Radically Ethical Device: Ethical Vulnerability Analysis and the EU’s “Migration Crisis”’ (2023) 24 Human Rights Review 265]  [40:  Marco Gerbaudo, ‘The European Commission’s Instrumentalization Strategy: Normalising Border Procedures and De Facto Detention’ (2022) 7(2) European Papers 616, Valsamis Mitsilegas, ‘The EU external border as a site of preventive (in)justice’ (2022) 28 European Law Journal 271]  [41:  Julia Simon, ‘Whose Vulnerability? EU Identity Formation Processes and the Risks of Migration’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 61] 

This degradation of moral standing impacts the informal effects of the law in terms of limiting opportunities for civic expansion but also brings the threat of civic contraction where suspicion and hostility towards migrants are translated into law.[footnoteRef:42]  [42: Morris (2025) supra n.6, 83, Morris discusses here how in 2003, when there was less political stigmatisation of and more public sympathy for asylum seekers, the British Press Complaints Commission issued a guidance note warning that ‘As an asylum seeker is someone currently seeking refugee status or humanitarian protection, there can be no such thing in law as an ‘illegal asylum seeker’, she contrasts this with UK’s current day ‘Illegal Migration Act’, which is aimed against asylum seekers. ] 

Judgments of deservingness can take legal form through the categories used to govern migration.[footnoteRef:43] Different migration statuses are constructed and  governed through different legal regimes associated with varying levels of security, entitlement, mobility, and social legitimacy, as Baumgärtel puts it, there are ‘an extensive array of possible positions within the structure of rights’ that a migrant can occupy.[footnoteRef:44] Migration law therefore reaches beyond regulating movement across borders and into the state, organising spectra of inclusion within a state’s borders. The state has turned borders into ‘sorting machines’[footnoteRef:45] to filter people into increasingly complex categories in order to manage mobility. Migrant categories are not fixed or inherent to migrants themselves.[footnoteRef:46] The inferior legal position of migrants relative to citizens stems from political choices embedded within legal orders rather than any natural characteristic of migration.[footnoteRef:47] States exercise sovereign control over mobility and social membership through migration law, by sorting people into state engineered categories and allocating rights accordingly.[footnoteRef:48] Baumgärtel describes how civic stratification forms a ladder that can only be maintained if entitlements denied to a lower ranked category are concurrently affirmed and granted to another higher ranked one[footnoteRef:49], this maintains legitimacy in the state, as there is no abject revocation of rights, they are just made inaccessible to some. The changeable nature of the rights regime also keeps people incentivised to take part in Lockwood’s ‘civic game’, which lends further legitimacy to the system.[footnoteRef:50] [43:  Ulrike Bialas, Johanna M. Lukate & Steven Vertovec, ‘Contested categories in the context of international migration: introduction to the special issue’ (2025) 48(4) Ethnic and Racial Studies 697-698]  [44:  Morris (2025) supra n.6, 21]  [45:  Baumgartel, supra n.12, 7]  [46:  Morris (2024), supra n.6, 48]  [47:  Moreno-Lax and Vavoula, supra n.2, 6]  [48:  Bialas, Lukate and Verotovec supra n.43, 697]  [49:  Baumgärtel, supra n.12, 21]  [50:  ibid] 

Crawley and Skleparis describe the rigid distinction between the refugee and the economic migrant as a form of ‘categorical fetishism’. The distinction treats legal categories as though they correspond neatly to the reasons why people move, despite migratory experiences being shaped by changing and interconnected political, social and economic factors. [footnoteRef:51] They make the point that choosing to label someone a refugee reflects the political landscape of the day[footnoteRef:52], despite the fact that refugees are defined in the Refugee Convention, it is a definition that is being constantly ‘formed, transformed, and reformed’[footnoteRef:53]. They elaborate that the iterative process between case law and political policy serves to bring some people into the category of refugee, whilst simultaneously excluding others.[footnoteRef:54] Read alongside the CARIN criteria, these categories condense broader judgments about deservingness. The ‘real’ refugee is presented as having little control over their displacement and a strong claim grounded in need. The economic or irregular migrant is more easily presented as responsible for their position, insufficiently connected to the political community and motivated by opportunism rather than protection.[footnoteRef:55] Categorisation therefore affects both the legal rights attached to a person’s position and the moral standing through which their claim to those rights is understood.  [51:  Heaven Crawley and Dimitris Skleparis, refugees, migrants, neither, both: categorical fetishism and the politics of bounding in Europe’s ‘migration crisis’’ (2018) 44(1) Journal of Ethnic and Migration Studies 51]  [52:  Sajjad supra n.29, 46]  [53:  Crawley and Skleparis supra n.51,  51]  [54:  ibid]  [55:  Sajjad, supra n.29, 46] 

There is a circularity in the relationship between rights and deservingness. Possession of a certain legal status and rights can themselves confer legitimacy and moral standing[footnoteRef:56], while exclusion from rights may reinforce perceptions of non-deservingness. Migrants denied status appear less deserving precisely because they lack legal recognition. In a reproductive loop, systems of civic stratification reproduce and legitimise themselves through the mutual reinforcement of legal exclusion and diminished moral standing. This circularity is also evident in the treatment of people who cross borders without authorisation, migration law is administrative, and unauthorised entry has traditionally been an administrative offence.[footnoteRef:57]However, the line between punitive and immigration detention is blurry[footnoteRef:58], and there has been a trend towards the criminalisation of immigration offences in the EU recently.[footnoteRef:59]The association of irregularly travelling migrants with criminality contributes to their being legally transformed into criminals, and this in turn reinforces their perception as a threat in the public imagination. Sajjad points out that the normalisation of violent border practices depends on ‘the presumed ‘guilt’ of the outsider’ and makes the point that ‘this notion of ‘guilt inferred from punishment’’ allows state violence against ‘outsiders’ to  become ‘acceptable and normal, rather than problematised’.[footnoteRef:60]If possession of certain rights can imply deservingness of those rights, then subjection to punishment can imply deservingness of punishment. Legal exclusion, coercive treatment and public perceptions of non-deservingness are mutually reinforcing elements of civic stratification. [56:  Morris (2025), supra n.6, 84]  [57:  Galina Cornelisse, ‘Criminalisation, Containment and Courts: a call for cross-fertilisation between the social sciences and legal doctrinal research into immigration detention in Europe’ in Evangelina (Lilian) Tsourdi and Phillipe de Bruycker (eds.) Research handbook on EU Migration and Asylum Law (Edward Elgar Publishing, 2022) 462]  [58:  Ibid 461]  [59:  Ibid 464, Cornelisse notes that this could lead to more constitutional protection for migrants than they have under administrative law.]  [60:  Sajjad supra n.29, 56] 

Migration law produces a stratified hierarchy in which access to rights and protections depends upon legal status, political legitimacy, and moral evaluation. Enjoyment of rights is thus not purely formal but can be differently experienced according to an individual or a group’s relationship to the state. 
[bookmark: _Toc236681833]2.4 - Vulnerability Introducing New Layers
Vulnerability has become a central organising concept within European Union asylum and migration law.[footnoteRef:61] However, vulnerability is neither politically neutral nor conceptually stable[footnoteRef:62], the question now becomes what the implications this emerging legal concept of has on the malleable terrain of stratified rights. It may draw attention to the circumstances that prevent individuals from exercising their rights effectively, but it may also become another basis upon which the state differentiates between legal subjects. [61:  Luc Leboeuf (2022), supra n.1, 45, Ekaterina Yahyaoui Krivenko, ‘Reassessing the Relationship between Equality and Vulnerability in relation to Refugees and Asylum Seekers in the ECtHR: The MSS Case 10 Years On’ (2022) 34(2) International Journal of Refugee Law 193]  [62:  Moreno-Lax and Vavoula, supra n.2, 1 ] 

[bookmark: _Toc236681834]2.4.1- Universal Vulnerability
Martha Fineman’s vulnerability theory is a useful jumping off point for detangling the concept. Fineman posits that the law is constructed presupposing that it governs a ‘liberal subject’[footnoteRef:63], who is autonomous, self-sufficient, rational, and capable of entering social and economic relationships on formally equal terms. State non-intervention is consequently venerated.[footnoteRef:64] [63:  ibid 2]  [64:  Ibid 9] 

This autonomous subject is a legal and political fiction. Human beings are embodied and therefore continuously susceptible to illness, injury, dependency, loss and changes in physical capacity. Vulnerability is not an exceptional defect possessed by certain people, it is ‘universal, constant and inherent in the human condition’.[footnoteRef:65] The binary division between independent and dependent subjects obscures the fact that dependency may occur at different points throughout every life and that apparent independence is itself sustained by extensive social and institutional support.[footnoteRef:66] Human beings are embedded in society, and from their place in society their vulnerabilities can be intensified, but also softened. Resilience to vulnerability is achieved through an accumulation of assets: physical (wealth, housing), human (education, healthcare, employment), and social (relationships, political collectives).[footnoteRef:67] The state regulates and confers these assets; it should bear responsibility for ensuring equitable access to them[footnoteRef:68].  [65:  Martha Fineman, ‘The Vulnerable Subject: Anchoring Equality in the Human Condition’ (2008) 20 Yale Journal of Law and Feminism 1]  [66:  ibid 12]  [67:  ibid 14]  [68:  ibid 14] 

Fineman argues that societal resources are channelled to privilege and protect some, while tolerating the disadvantage and vulnerability of others.[footnoteRef:69] She argues that viewing vulnerability through the limited lens of identity makes this inequality difficult to confront.[footnoteRef:70] Vulnerability categories risk separating and stigmatising individuals by presenting vulnerability as an inherent characteristic of particular groups rather than a product of broader structural conditions. This may legitimise paternalism, surveillance, and behavioural regulation while leaving underlying inequalities intact.[footnoteRef:71] [69:  ibid 20]  [70:  ibid 4]  [71:  Timmer et al., supra n.3, 194] 

Fineman calls for legal analysis to be redirected. Rather than beginning with whether an individual possesses a recognised vulnerable characteristic, a vulnerability analysis asks how social and institutional arrangements distribute resilience and exposure to harm. It examines whether institutions provide the resources necessary to respond to inevitable vulnerability or instead intensify dependency and disadvantage. This is the basis of Fineman’s demand for a responsive state.[footnoteRef:72] [72:  Fineman, supra n.65, 20] 

Fineman’s account is interesting to compare to civic stratification. Lockwood’s moral and material resources perform a function similar to Fineman’s resilience-building assets. Both determine whether individuals possess the practical capacity to navigate institutions and activate formal rights and reject the proposition that equal formal status necessarily produces equal legal or social outcomes. They are both heuristic devices[footnoteRef:73], but there is a difference in emphasis. Civic stratification explains how formal rights interact with unequal informal resources to produce inequality. Vulnerability theory adds a normative institutional question: how have state-supported institutions produced the unequal resilience that makes these differentiated positions possible? The theories combined provide a basis for examining how law constructs dependency, distributes resilience and legitimises differences between people who formally possess the same rights. [73:  Ibid 9] 

[bookmark: _Toc236681835]2.4.2 – The Vulnerability of the Asylum Seeking Position
In their landmark ruling in M.S.S. v. Belgium and Greece[footnoteRef:74], the ECtHR ruled that as an asylum seeker, the applicant was a member of a ‘particularly underprivileged and vulnerable’[footnoteRef:75] group and in need of special protection. Though the Court has slightly reneged on this very protective decision[footnoteRef:76], its reasoning still rings true. It decided that the applicant was vulnerable because of ‘everything he had been through during his migration and the traumatic experiences he was likely to have endured previously’[footnoteRef:77], it also pointed to his dependence on the state, and his material deprivation as factors in requiring more state responsibility for his living conditions.[footnoteRef:78] [74:  M.S.S v. Belgium and Greece App. 3069/09 (ECtHR, 21 January 2011)]  [75:  Ibid p.251]  [76:  See: Ben Hudson, ‘Asylum Marginalisation Renewed: ‘Vulnerability Backsliding’ at the European Court of Human Rights’ (2024) 20 International Journal of Law in Context 16, Ekaterina Yahyaoui Krivenko, ‘Reassessing the Relationship between Equality and Vulnerability in relation to Refugees and Asylum Seekers in the ECtHR: The MSS Case 10 Years On’ (2022) 34(2) International Journal of Refugee Law 192]  [77:  M.S.S v. Belgium and Greece App. 3069/09 (ECtHR, 21 January 2011) p.232]  [78:  M.S.S v. Belgium and Greece App. 3069/09 (ECtHR, 21 January 2011) p.253] 

There is an inherent, heightened vulnerability in the position of an asylum seeker. As the Court recognised, there is often trauma involved in both the journeys that they have to take and in the persecution that they are fleeing. Hostile migration policies in host states also undermine resilience to pre-existing vulnerabilities.[footnoteRef:79] Küçüksu describes asylum seekers’ vulnerabilities as both embodied and embedded, or rather, as she explains, their vulnerability comes from being ‘disembedded from their ordinary lives and [through their] becoming dependent on a new set of structures in their transit or destination States, [they are] caught in circumstances that alleviate or exacerbate their resilience to various degrees and in unfamiliar ways’.[footnoteRef:80] Migration may separate people from family relationships, social networks and legal entitlements linked to citizenship, all of which would ordinarily provide sources of support and resilience. They may face language barriers, trauma, uncertainty about removal, limited access to legal assistance, and restrictions on movement.[footnoteRef:81] [79:  Da Lomba and Vermeylen, supra n.39, 267,  Smith and  Waite, supra n.29 2291]  [80:  Aysel Küçüksu, ‘Fineman in Luxembourg: Empirical lessons in asylum seeker vulnerability from the CJEU’ (2022) 40(3) Netherlands Quarterly of Human Rights 296]  [81:  European Council on Refugees and Exiles (ECRE), ‘The Concept of vulnerability in European asylum procedures’ (2017) 9< aida_vulnerability_in_asylum_procedures.pdf> accessed 05.05.2026, Annette Jünemann, Sandra Göttsche and Yaiza Rojas-Matas, ‘Vulnerability and Agency in the Asymmetric Relationship Between Refugees and Their Volunteer Supporters :A Critical Assessment of Germany’s ‘Welcome Culture’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 236] 

Furthermore, Moreno-Lax and Vavoula argue that asylum seekers find themselves in a precarious and legally subordinate status because of migration law. Therefore, ‘migration status as such can and should be construed as a legally induced form of vulnerability’.[footnoteRef:82]The power imbalance between the asylum seeker and the state can also contribute to their vulnerability. They are typically dependent on the state for their basic needs, as the court pointed out in M.S.S.. The state decides where and under what conditions they live[footnoteRef:83] and vulnerabilities can be compounded or created by systemic deficiencies in the receiving state’s asylum system and reception conditions.[footnoteRef:84] Their future also rests almost entirely in the hands of the state, as their residence depends on the success of their application, and therefore, on state decision-makers.[footnoteRef:85]Their dependence is often both legal and material. [82:  Moreno-Lax and Vavoula, supra n.2 6]  [83:  Verena Penning,Yudit Namer and Oliver Razum, ‘Vulnerabilisation of Refugees: Covid-19—Related Experiences from Accommodation Centres in Germany’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 162]  [84:  Marry-Anne Karlsen, ‘Governing migration through vulnerability at Spain’s southern maritime border: a malleable concept in a securitised and marketised regime’ 50(4) Journal of Ethnic and Migration Studies 876]  [85:  Lyra Jakuleviciene, ‘Vulnerable People as a New Sub-Group of Asylum Seekers?’ in Vincent Chetail, Philippe De Bruycker, and Francesco Maiani (eds.) Reforming the Common European Asylum System (Brill, 2016) 357] 

Linking back to Fineman, asylum seeker vulnerability goes beyond them experiencing harm. The problem is that migration and legal status may remove or restrict access to the institutions and resources through which that harm could be addressed. There is thus a general vulnerability attached to the asylum-seeking position, with some applicants experiencing further or more intense layers of vulnerability. Individual circumstances such as age, health, disability or experiences of violence may then deepen the general vulnerability, but the existence of these additional layers should not obscure the vulnerable baseline from which all asylum seekers are required to navigate the system.
Notions of vulnerability, in some cases, can also help asylum seekers separate themselves from narratives about threatening migrants. Vulnerability is tied to ideas of deservingness[footnoteRef:86], but also to stereotypes around passivity and victimhood.[footnoteRef:87]When the law rewards people it deems vulnerable these narratives can render certain applicants visible only as victims in need of rescue, rather than as political actors with agency.[footnoteRef:88]Recognition may require applicants to narrate themselves through suffering, incapacity and dependency in order to access protection.[footnoteRef:89]Where vulnerability is filtered through gendered and racialised assumptions, recognition may depend upon applicants conforming to familiar images of victimhood.[footnoteRef:90] The law may therefore appear protective while reproducing a narrow understanding of who counts as a credible sufferer.[footnoteRef:91] It can also produce a hierarchy; ‘A refugee seems to be ‘more vulnerable’ than an economic migrant, a female refugee ‘more vulnerable’ than a male refugee, and a refugee child ‘more vulnerable’ than a refugee woman’.[footnoteRef:92] [86:  Andreja Mesarič and Elena Vacchelli, ‘Invoking vulnerability: practitioner attitudes to supporting refugee and migrant women in London-based third sector organisations’ (2021) 47(13) Journal of Ethnic and Migration Studies 3100, Smith and Waite, supra n.29, 2295, Kate Brown, Kathryn Ecclestone and Nick Emmel, ‘The Many Faces of Vulnerability’ (2017) 16(3) Social Policy and Society 498]  [87:  Fineman supra n.65, 8, Parastou Hassouri, ‘Vulnerable by Category: A Critical Assessment of Constructions of Vulnerability in International Refugee Law’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 32, Sajjad supra n.29, 41]  [88:  Krivenko, supra n.61, 210]  [89:   Lewis Turner, ‘The Politics of Labelling Refugee Men as ‘Vulnerable’’ (2021) 28(1) Social Politics14]  [90:  Dr Malak Benslama-Dabdoub, ‘Epistemic Violence and Colonial Legacies in the Representation of Refugee Women: Contesting Narratives of Vulnerability and Victimhood’ (2024) 20 International Journal of Law in Context 57]  [91:  ibid 68, Evie Papada, ‘Engaging the Geopolitics of Asylum Seeking: The Care/control Function of Vulnerability Assessments in the Context of the EU–Turkey Agreement’ (2023) 28(1) Geopolitics 274]  [92:  Sandra Göttsche, ‘The Accumulation of Vulnerability Aspects in the Figure of the Migrant: A Theoretical Approach’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 19 ] 

This, of course, all depends on how accommodations for vulnerable people are translated into law. Vulnerability takes a different shape within contemporary asylum systems than within Fineman’s universal framework. Drawing on Habermas, Luc Leboeuf argues that vulnerability within EU asylum law has undergone a process of juridification. Juridification is a process where the complex lived experiences of individuals are boxed into specific bureaucratic categories to determine the allocation of state resources, affecting the behaviour of citizens who must then rely on these categories in the framing of their needs.[footnoteRef:93] Leboeuf argues that vulnerability has become a ‘selection tool that allows the identification of those who will benefit from a more favoured treatment’[footnoteRef:94], where complex experiences of trauma, displacement, exploitation, and precarity are reduced into administratively recognisable indicators and categories. [93:  Leboeuf (2022) supra n.1 56]  [94:  ibid 46] 

The juridification of vulnerability separates it from the broader socio-political context by reducing it to categorisable characteristics. Through this sanitisation the vulnerability inducing nature of migration control itself escapes scrutiny as institutional focus shifts towards identifying exceptional individuals deemed sufficiently vulnerable as to deserve extra protection.[footnoteRef:95] Vulnerability then begins to distinguish between asylum seekers[footnoteRef:96] and becomes a  resource to be allocated sparingly.[footnoteRef:97] Those who successfully fit recognised categories of vulnerability may gain access to additional protections, while those who cannot risk being constructed as more capable of enduring restrictive conditions and undeserving of protection.[footnoteRef:98] The figure of the ‘non-vulnerable’ asylum seeker reproduces the autonomous liberal subject criticised by Fineman: resilient, self-sufficient, and procedurally competent unless proven otherwise. [95:  ibid 57]  [96:  ibid]  [97:  Moreno-Lax and Vavoula, supra n.2, 7]  [98:  Krivenko, supra n.61, 213] 

Vulnerability can thus, have a double edged nature as it expands protections for some while legitimising the exclusion or reduced protection of others. Viewed through the framework of civic stratification, vulnerability is a sort of moral resource that can be used for civic expansion. However, through the process of juridification, it is a moral resource distributed by the state, meaning that it is juridified into a piece of controlling technology through which the state can organise differentiated inclusion. Overlaid upon an already unequal and stratified system, vulnerability may become one of the tools through which stratified rights are rationalised and administered as it creates unequal access to safeguards and protections among asylum seekers who share the same formal status.
[bookmark: _Toc236681836]2.5 Conclusion
This chapter has outlined civic stratification as a framework for understanding how migration and asylum law organise unequal access to rights. Lockwood and Morris demonstrate that rights do not operate on a socially level terrain but are shaped by unequal distributions of moral and material resources and ideas of deservingness. Vulnerability may respond to these inequalities by making particular needs legally visible, but its selective recognition may also create further distinctions between asylum seekers. The next chapter examines how vulnerability is defined and operationalised within the Common European Asylum System, allowing an inquiry into whether its legal deployment mitigates or reproduces civic stratification.
[bookmark: _Toc236681837]Chapter 3 – Vulnerability and the New Pact 
[bookmark: _Toc236681838]3.1 Introduction
This chapter looks at how vulnerability is constructed and operationalised in the New Pact on Migration and Asylum. It considers the relationship between vulnerability, special reception needs and special procedural guarantees and explains how these needs are identified. It then explains the differentiated procedures under the New Pact, providing the context for the position that a finding of special needs could modify, before setting out the effect that a finding of vulnerability could have on an applicant’s experience under the new regime. 
[bookmark: _Toc236681839]3.2 The legal construction of vulnerability 
[bookmark: _Toc236681840]3.2.1 Defining Vulnerability
In order to ascertain how the identification of an applicant as vulnerable affects their legal position within the architecture of the New Pact, the meaning of the nebulous term ‘vulnerability’ in the context of the new legislation will be explained. There is no unified definition of vulnerability in the law; rather the Pact adopts a functional, solutions-oriented approach to vulnerability, adapting the definition across different instruments according to its relevance to the effective functioning of that instrument. The primary instruments dealing with vulnerability are the Reception Conditions Directive[footnoteRef:99], the Asylum Procedures Regulation[footnoteRef:100], and the Screening Regulation.[footnoteRef:101] The Reception Conditions Directive refers to applicants with ‘special reception needs’, and the Asylum Procedures Regulation refers to applicants in need of ‘special procedural guarantees’, while the Screening Regulation requires a preliminary vulnerability check. Whilst applicants with special reception needs and those needing special procedural guarantees are distinct from one another, they overlap and are connected to the foundational concept of vulnerability.[footnoteRef:102] [99:  Directive (EU) 2024/1346 of the European Parliament and of the Council of 14 May 2024 laying down standards for the reception of applicants for international protection (recast) [2024] OJ L 1346]  [100:  Regulation (EU) 2024/1348 of the European Parliament and of the Council of 14 May 2024 establishing a common procedure for international protection in the Union and repealing Directive 2013/32/EU [2024] OJ L1348]  [101:  Regulation (EU) 2024/1356 of the European Parliament and of the Council of 14 May 2024 introducing the screening of third-country nationals at the external borders and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817 [2024] OJ L 1356]  [102:  European Union Agency for Asylum (EUAA), Guidance on Vulnerability in Asylum and Reception (Luxembourg Publications Office of the European Union, 2024) 21, Jakub Hamel,  ‘The Evolving Nature of the Vulnerability Concept in European Union Asylum Law’ (2024) I/3 Prague Working Paper Series No. 2024/I/3 12, Minos Mouzourakis, ‘Adjudication of Procedural Safeguards for Vulnerable Asylum Seekers in Greece: Case Law and Systemic Non-Compliance’ (2023) 35 International Journal of Refugee Law 216, Encarnación La Spina, ‘Especially Vulnerable Categories in the Context of European Migration and Asylum: Theoretical Regulatory Challenges’ (2021) 18(5) Migration Letters 540-541] 

A major shift in the new Reception Conditions Directive as compared to its predecessor is that the word ‘vulnerability’ is absent from it. The previous 2013 version[footnoteRef:103] defined an applicant with special reception needs as ‘a vulnerable person, in accordance with Article 21[footnoteRef:104], who is in need of special guarantees in order to benefit from the rights and comply with the obligations provided for in this Directive’.[footnoteRef:105]While vulnerability used to justify special attention under the 2013 Directive[footnoteRef:106], the 2024 Directive weakens the formal connection between classification as vulnerable and the existence of a special reception need. This shifts the law’s focus from the identification of vulnerable people to providing for special needs regardless of ‘vulnerability’.  [103:  Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast) [2013] OJ L180/96]  [104:  Article 21 did not have a definitive definition of a vulnerable person, but provided a list of examples; ‘minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children, victims of human trafficking, persons with serious illnesses, persons with mental disorders and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence, such as victims of female genital mutilation’]  [105:  ibid Art.2(k)]  [106:  Leboeuf (2025) supra n.2, 29] 

The new Reception Conditions Directive defines a person with special reception needs as someone ‘who is in need of special conditions or guarantees in order to benefit from the rights and comply with the obligations provided for in this Directive’[footnoteRef:107]. Article 24 states that certain categories of applicants are more likely to have special reception needs, these are: minors; unaccompanied minors; persons with disabilities; elderly persons; pregnant women; lesbian, gay, bisexual, trans and intersex persons; single parents with minor children; victims of trafficking in human beings; persons with serious illnesses; persons with mental disorders including post-traumatic stress disorder; persons who have been subjected to torture, rape, or other serious forms of psychological, physical, or sexual violence, for example victims of gender-based violence, of female genital mutilation, of child or forced marriage, or violence committed with a sexual, gender, racist or religious motive’. The list substantially overlaps with the list found in Article 21 of the 2013 Directive describing vulnerable people.  [107:  Reception Conditions Directive (2024) supra n.99, Art.2(14) ] 

Similarly, the Asylum Procedures Regulation defines an ‘applicant in need of special procedural guarantees’ as ‘an applicant whose ability to benefit from the rights and comply with the obligations provided for in this Regulation is limited due to individual circumstances, such as specific vulnerabilities’[footnoteRef:108]. The Regulation offers further definition of what individual circumstances grant an applicant special procedural guarantees in Article 20(4) and Recital 17 of the preamble. Recital 17 states that ‘certain applicants may be in need of special procedural guarantees due, inter alia, to their age, gender, sexual orientation, gender identity, disability, serious physical or mental illness or disorders, including when these are a consequence of torture, rape or other serious forms of psychological, physical, sexual or gender-based violence’. Article 20(4) requires that in cases ‘where there are indications that applicants may have been victims of torture, rape, or another serious form of psychological, physical, sexual or gender-based violence and that that could adversely affect their ability to participate effectively in the procedure’ their referral to a medical professional or a psychologist should be prioritised for advice on the applicant’s need for special procedural guarantees.  [108:  Asylum Procedures Regulation supra n.100, Art.3(14) ] 

In assessing special reception needs and special procedural guarantees the operative enquiry is directed primarily towards how an applicant’s circumstances affect their reception or procedural position rather than treating membership of a listed group as conclusive. The law does not ask, for example, whether or not someone has a disability, but rather how their disability might affect their reception needs and what support they might require throughout the procedure. This is a recognition that applicants who are members of the same group will not always require the same measures or possess the same capacity. The individualised approach can also allow for the identification of needs arising outside of the listed categories. 
This approach does not eliminate the relevance of categories altogether, as they are used to direct attention to certain groups that may be more likely to require special accommodations, and an individual assessment then decides what those accommodations should be. The existence of the categories in the legislation could be both protective and limiting. A wholly open-ended assessment could leave recognition overly dependent on the intuition and discretion of the assessor[footnoteRef:109], allowing for some circumstances to be overlooked. They offer guidance and consistency to the operation of vulnerability in the law. On the other hand, they can also influence the forms of vulnerability that are most visible to administrators. Although the lists do not exclude anyone from qualifying for accommodation, they can provide officials with pre-existing images of circumstances in which special needs arise, as listed and therefore familiar vulnerability inducing characteristics are easier to recognise. [footnoteRef:110] Forms of vulnerability, such as physical disabilities, pregnancy, or advanced age, may be readily identifiable. Others are far less visible.[footnoteRef:111] Psychological trauma, post-traumatic stress disorder, experiences of trafficking, or sexual violence may not manifest themselves immediately and may be difficult for applicants to disclose. Applicants may be unwilling to reveal traumatic experiences, may distrust authorities, or may themselves fail to recognise the relevance of their experiences to the assessment.[footnoteRef:112]  [109:  Leboeuf (2025) supra n.2 29]  [110:  Karin Åberg, ‘Examining the Vulnerability Procedure: Group-based Determinations at the EU Border’ (2022) 41 Refugee Survey Quarterly 76]  [111:  Gazi, supra n.4, 173. ]  [112:  Åberg, supra n.110, 76] 

[bookmark: _Toc236681841]3.2.2 Identification and Assessment
The Screening Regulation introduces a mandatory screening procedure at the external border for certain third country nationals arriving at the European Union’s external borders and in some cases for third country nationals already present in the territory.[footnoteRef:113] The screening, including identity verification[footnoteRef:114], security checks[footnoteRef:115], and an assessment of vulnerabilities and health needs[footnoteRef:116], should all be completed within 7 days of the person’s arrival[footnoteRef:117], and within 3 days if they were already staying on the territory.[footnoteRef:118] [113:  Screening Regulation supra n.101, Art.7 ]  [114:  Screening Regulation supra n.101, Art. 14]  [115:  Screening Regulation supra n.101, Art.15]  [116:  Screening Regulation supra n.101, Art.12]  [117:  Screening Regulation supra n.101, Art.8 (3)]  [118:  Screening Regulation supra n.101, Art.8(4)] 

One of the first things that decision makers decide on with regard to a potential applicant for international protection is their vulnerability. The compressed timeline of the screening may limit the depth of this preliminary check, particularly in cases of less visible vulnerabilities.[footnoteRef:119] Article 12 of the regulation names this as a ‘preliminary vulnerability check’. This is one of the more explicit references to vulnerability across the asylum acquis, and folds in the other instruments’ definitions. Art.12(3) states that this check is ‘with a view to identifying whether a third country national might be a stateless person, vulnerable or a victim of torture or other inhuman or degrading treatment or have special needs within the meaning of Directive 2008/115/EC (Returns Directive), Article 25 of Directive (EU) 2024/1346 (Reception Conditions Directive) and Article 20 of Regulation (EU) 2024/1348 (Asylum Procedures Regulation)’. This implicitly draws those who have special needs or need special procedural guarantees under the umbrella of ‘vulnerability’. Further cementing this connection is Art.12(5), which provides that this vulnerability check may form part of the vulnerability and special procedural assessments laid out in the Regulation and Directives.  [119:  Vasiliki Apatzidou, ‘Bordering Asylum: Examining the Eu’s Border Procedures under the Asylum Procedures Regulation (EU) 2024/1348’ (2025) 37 International Journal of Refugee Law 216] 

Though this preliminary check may form part of the assessments under the Reception Conditions Directive and the Asylum Procedures Regulation, those instruments require further assessment. 
Article 25(1) of the Reception Conditions Directive requires that an individual assessment of whether an applicant has special reception needs take place ‘as early as possible’ after an application for international protection is made, and in any case should be completed within 30 days. Identification should be based on visible signs as well as the applicant’s statements and behaviour, and any needs that become apparent at a later stage of the procedure should be assessed and addressed. 
Article 20 of the Asylum Procedures Regulation calls for an individual assessment of whether an applicant needs special procedural guarantees. Much like the assessment of special reception needs, this assessment should be initiated ‘as early as possible’[footnoteRef:120] after an application is made and should be completed ‘as soon as possible and, in any event, within 30 days’.[footnoteRef:121] The assessment should be initiated by identifying whether an applicant presents first indications that they might require special procedural guarantees based on visible signs, statements, behaviour, and documents. This information should be included in the applicant’s file when the application is registered[footnoteRef:122] and the assessment should continue after the application is lodged and if after it is concluded there is a relevant change in the applicant’s circumstances or a need for special procedural guarantees becomes apparent, it should be reviewed.[footnoteRef:123]  [120:  Asylum Procedures Regulation, supra n.100, Art.20(2)]  [121:  Asylum Procedures Regulation, supra n.100, Art.20(3)]  [122:  Asylum Procedures Regulation, supra n.100, Art.20(1)]  [123:  Asylum Procedures Regulation, supra n.100, Art.25(3)] 

All of the assessments are interconnected. Article 20(1) of the Asylum Procedures Regulation and Article 25(1) of the Reception Conditions Directive expressly provide that assessments concerning special procedural guarantees may be integrated with the assessment of special reception needs, while Article 12(5) of the Screening Regulation allows the preliminary vulnerability check to form part of both subsequent assessments. Recognition therefore occurs through a chain of interrelated procedures extending from the border screening phase into the asylum process itself, forming a potential continuum. 
To establish the institutional conditions within which needs are accommodated, the next section traces an applicant’s trajectory through the procedural framework set out in the new Asylum Procedures Regulation and Screening Regulation. 
[bookmark: _Toc236681842]3.3 Differentiated Procedures in the New Pact
An important feature of the New Pact is that, save for the Reception Conditions Directive, all of the new instruments making up the third phase of the CEAS are Regulations, making them directly applicable and reducing Member State discretion in their implementation. This is with the aim of making the asylum system more efficient and deterring secondary movements.[footnoteRef:124]The Asylum Procedures Regulation seeks to do away with disparate national procedural arrangements.[footnoteRef:125] This deprives Member States of their power to set higher standards than the minimum standards set out in the legislation.[footnoteRef:126] The change in legal form of the Asylum Procedures Directive is accompanied by a reorganisation of the procedural framework. This section traces the procedural trajectory of an applicant through this reformed system in order to establish the position that a finding of special reception or procedural needs may modify. It looks at screening, accelerated examination and special asylum procedures.  [124:  Steve Peers, ‘The New Asylum Pact: Brave New World or Dystopian Hellscape?’ (2024) 26 European Journal of Migration and Law 382]  [125:  Asylum Procedures Regulation, supra n.100, Recital 3]  [126:  Peers, supra n.124, 385] 

[bookmark: _Toc236681843]3.3.1 Screening and Procedural Allocation
Through the Screening Regulation, the New Pact introduces a mandatory screening procedure for certain third country nationals arriving at the European Union’s external borders as well as some already on the territory. Screening is mandatory for four categories of third country nationals; those apprehended in connection to an unauthorised border crossing, those who arrive following a search and rescue operation, those who apply for international protection either at border or transit points or after they are granted access to the territory for humanitarian reasons[footnoteRef:127], and those who are staying on the territory illegally without having been subject to pre-entry checks.[footnoteRef:128] The screening includes identity verification[footnoteRef:129], security checks[footnoteRef:130], and an assessment of vulnerabilities and health needs[footnoteRef:131], that should all be completed within 7 days of the person’s arrival[footnoteRef:132], and within 3 days if they were already staying on the territory.[footnoteRef:133] [127:  Screening Regulation supra n.101, Art.5 ]  [128:  Ibid, Art.7 ]  [129:  ibid, Art. 14]  [130:  Ibid, Art.15]  [131:  Ibid, Art.12]  [132:  Ibid, Art.8 (3)]  [133:  Ibid, Art.8(4)] 

The procedure culminates in the completion of a screening form[footnoteRef:134] and the referral of the subject into the appropriate procedure, an asylum procedure for those who have applied for international protection and a return procedure for those who have not.[footnoteRef:135] The form is transmitted to the relevant authorities and contains information about the person’s identity, travel route, manner of arrival, as well as the results of security and vulnerability checks.[footnoteRef:136] In the case that the person has made an asylum application, this informs which procedure they are channelled into. Though screening does not deal with the merits of an application, or formally allocate procedures, it creates and transmits an administrative account of the applicant on the basis of which the asylum authorities identify the appropriate procedure.[footnoteRef:137] How an applicant fares in the screening can thus have weighty implications for how they continue through the system. As this chapter will go on to explore, a recognition of their special needs at this early stage could have significant consequences on their experience of the asylum system. [134:  Ibid, Art.17]  [135:  Ibid, Art.18(1)]  [136:  Ibid, Art.17]  [137:  Ibid, Recital 7, Jean-Pierre Cassarino and Luisa Marin, ‘The Pact on Migration and Asylum: Turning the European Territory into a Non-Territory?’, (2022) 24 European Journal of Migration and Law 12] 

For external cases, the screening takes place under the fiction of non-entry. People subject to the screening are physically on a state’s territory and under the jurisdiction of the state but under Article 6 are not authorised to enter. This creates a disarticulation between physical and legal presence which has the ‘effect of creating a “liminal space” through which States are able to limit not only access to territory (…), but, first and foremost “access to law”’.[footnoteRef:138] [footnoteRef:139]Article 6 further requires that Member States lay out provisions in their national laws to ensure that those undergoing external screening remain available to the authorities for the duration of the screening and are prevented from absconding. Article 8 envisions that the screening should generally take place at or in proximity to the external border. Although the Regulation does not explicitly require detention[footnoteRef:140], questions as to how containment at the border can be achieved without detention arise,[footnoteRef:141] particularly given the emphasis of the Regulation on the need to prevent irregular entries.[footnoteRef:142]  [138:  Francesca Rondine, ‘The Fiction of Non-entry in European Migration Law; Its Implications on the Rights of Asylum Seekers and Irregular Migrants at European Borders’ (2024) 26 European Journal of Migration and Law 295]  [139:  For example, Article 5 of the European Convention on Human Rights permits the deprivation of someone’s liberty with the purpose of preventing their unauthorised entry into a country, divorcing somebody’s legal presence from their physical one permits detention to prevent their entry even if they are physically already on the territory. ]  [140:   Screening Regulation supra n.100, Recital 11 provides that ‘Member States may detain a person subject to the screening, if other less coercive alternative measures cannot be applied effectively. Detention should only be applied as a measure of last resort in accordance with the principles of necessity and proportionality and should be subject to an effective remedy, in line with national, Union and international law’]  [141:  Jonas Bornemann and Francesco Maiani, ‘Temporal Governance, Precarity in the New Pact on Migration and Asylum’ (2025) 31(3) European Public Law 378]  [142:  Gustavo de la Orden Bosch, 'Pre-Entry Screening and Border Procedures as New Detention Landscape in the EU Pact on Migration and Asylum. The Spanish Borders as a Laboratory for Immobility Policies' (2024) Paix et Securite Internationales - Journal of International Law and International Relations 8] 

Though not entirely novel[footnoteRef:143], screening now forms an integral part of the expanded border infrastructure ushered in by the New Pact. It is the beginning of thleadsre-entry’ phase for those arriving at the Union’s external borders[footnoteRef:144], which is foundational to the transformation of the fiction of non-entry ‘from an unnamed exception to the juridical condition upon which these new procedures take place and function’.[footnoteRef:145] Campesi points to the creation of a mandatory ‘pre-entry’ phase as the normalisation of the hotspot approach[footnoteRef:146] and warns that it may lead to a proliferation of ‘anomalous zones’[footnoteRef:147], where containment and the remote location of the hotspots lead to limited access to legal and social support.[footnoteRef:148] Screening is the first formal encounter that many protection seekers will have with the state and the gateway channelling them into the mandatorily differentiated procedures under the Asylum Procedures Regulation.  [143:  Lyra Jakuleviciene, ‘Pre-Screening at the Border in the Asylum and Migration Pact: A Paradigm Shift for Asylum, Return and Detention Policies? In Daniel Thym and Odysseus Academic Network (eds.) Reforming the Common European Asylum System; Opportunities, Pitfalls, and Downsides of the Commission Proposals for a New Pact on Migration and Asylum (Nomos, 2022) 82]  [144:  Apatzidou, supra n.119, 207]  [145:  Rondine, supra n.138, 311]  [146:  Giuseppe Campesi, ‘The EU Pact on Migration and Asylum and the Dangerous Multiplication of ‘Anomalous Zones’ For Migration Management’ in Sergio Carrera and Andrew Geddes (eds) The EU Pact on Migration and Asylum in light of the United Nations Global Compact on Refugees International Experiences on Containment and Mobility and their Impacts on Trust and Rights (European University Institute (EUI), 2021) 196]  [147:  Ibid 197]  [148:  Ibid 201] 

[bookmark: _Toc236681844]3.3.2- Special Procedures under the Asylum Procedures Regulation 
The Pact did not create either accelerated or border procedures for assessing asylum applications; however, their mandatory nature is new. Article 31(8) of the Asylum Procedures Directive stated that states could, on specified grounds, accelerate an examination or conduct it at the border, but were not required to do so. 17 EU Member States[footnoteRef:149] had a border procedure in their national legislation at the end of 2024.[footnoteRef:150] The Asylum Procedures Regulation now requires that every state have one. The transformation of  accelerated and border procedures into central, unavoidable features of the asylum system is a notable departure from the previous framework[footnoteRef:151], which has significant implications for the rights of asylum seekers.[footnoteRef:152] [149:  den Heijer’s research revealed de facto border procedures in Malta and Cyprus, which are not included in the figure of 17 Member States, Maarten den Heijer, ‘The Pitfalls of Border Procedures’ (2022) 59 Common Market Law Review 647 (footnote 24)]  [150:  European Union Agency for Asylum (EUAA),3.3 Border Procedures in Asylum Report 2025 (June 2025) < https://www.euaa.europa.eu/asylum-report-2025/33-border-procedures> Accessed 10.07.2026]  [151:  Den Heijer, supra n.149, 644]  [152:  Apatzidou, supra n.119, 204, ] 

3.3.2.1 Accelerated Procedures
Article 42 of the Regulation mandates that the examination of an application be accelerated when one of ten specified circumstances applies. These grounds are to do with the substance of the claim, if the applicant is considered to have made irrelevant or improbable claims, safe country considerations, whether it is a subsequent application.[footnoteRef:153]Other grounds evaluate the applicant’s conduct, if the applicant is found to be misleading the authorities, withholding documents, delaying making an application, applying to frustrate removal, or if the applicant is found to be a threat to national security or public order.[footnoteRef:154] These grounds are largely unchanged from those allowing an optional acceleration of the procedure in the previous legislation.[footnoteRef:155]What the Regulation adds, which stands to significantly broaden the application of the accelerated procedure is the ground stating that if the applicant is of a nationality, or in the case of a stateless person, a former habitual resident of a third country for which the Union wide proportion of decision granting international protection is 20% or lower, their application must be accelerated.[footnoteRef:156]In May 2026, 56% of applicants for international protection in the EU were from countries with recognition rates below 20%.[footnoteRef:157] This means that the majority of protection seekers, notwithstanding the other grounds, are potentially subject to the mandatory acceleration of their procedure. Though exceptions to the 20% rule can be made if circumstances in the country have significantly changed, or where the applicant belongs to a category of person for whom the rate is not representative[footnoteRef:158], this is still a massive expansion of the grounds triggering an accelerated procedure.  [153:  Asylum Procedures Regulation, supra n.100, Art.42(1) a,b,e]  [154:  Ibid Art.42(1)c,d,f,h,i]  [155:  Asylum Procedures Directive 2013 supra n.100, Art.31(8)]  [156:  Asylum Procedures Regulation, supra n.100, Art.42(1)j]  [157:  European Union Agency for Asylum (EUAA), 3. Recognition Rates in Latest Asylum Trends: Monthly Overview (May 2026), <Recognition Rates | European Union Agency for Asylum> Accessed 23.07.2026]  [158:  Asylum Procedures Regulation, supra n.100, Art.42(1)j] 

The procedure must be concluded within three months.[footnoteRef:159] By comparison, an ordinary (non-accelerated) examination has a six month deadline[footnoteRef:160], with the option of an extension of a further six months in some cases.[footnoteRef:161]The authority may, however, transfer an accelerated application into the regular procedure where issues come up in the application that it deems too complex in fact or law to be examined in the accelerated procedure.[footnoteRef:162]The appeal procedure is also accelerated for applicants rejected under the accelerated procedure, states must set a time limit between five and ten days for them to lodge an appeal[footnoteRef:163], compared to time limits between two weeks and one month in other cases.[footnoteRef:164] [159:  Asylum Procedures Regulation, supra n.100, Art.35(3)]  [160:  Ibid Art.35(4)]  [161:  Ibid Art.35(5)]  [162:  Ibid Art.42(2)]  [163:  Ibid Art.67(7)(a)]  [164:  Ibid Art.67(7)(b)] 

3.3.2.2 The Border Procedure
The asylum border procedure, though also accelerated compared to the regular procedure, has implications for applicants that extend far beyond the examination of their application, and is thus a more intensive form of procedural differentiation. Following screening, where an applicant has not been authorised to enter a member state’s territory, their application may be assessed under the asylum border procedure. The border procedure can take place when an application has been made at an external border or crossing point, following apprehension connected to an unauthorised border crossing, after a search and rescue operation or following a relocation under the Asylum and Migration Management Regulation.[footnoteRef:165]The admissibility of the application of any applicant who meets these conditions may be assessed under the border procedure.[footnoteRef:166]If the grounds for applying the accelerated procedure apply to the applicant, the merits of their application can be assessed under the border procedure.[footnoteRef:167] [165:  Ibid, Art.43(1)]  [166:  Ibid, Art.44(1)(a)]  [167:  Ibid, Art.44(1)(b)] 

Its application is mandatory if three of the ten grounds for the accelerated procedure apply, those being; where the applicant is considered to have intentionally misled the authorities; where the applicant is considered a danger to national security or public order; and where the applicant comes from a country with a Union-wide protection recognition rate of 20% or lower.[footnoteRef:168] Again, given that many applicants come from these countries, the mandatory application of the border procedure for them marks a significant expansion of its application and cements it as a central component of the updated system.  [168:  Ibid Art.45(1)] 

Applicants assessed under the border procedure are not authorised to enter the territory of the state[footnoteRef:169], this means that the fiction of non-entry that begins when applicants are being screened continues into the assessment of their application if it occurs under the border procedure. Applicants subject to the border procedure must generally reside at, or near the external border.[footnoteRef:170] This should accord with Article 9 of the Reception Conditions Directive, which regulates restrictions on the freedom of movement for applicants. Article 9 enables the state to decide that applicants may only reside in a specific place, make the provision of material reception conditions contingent on their residence there[footnoteRef:171] and impose a reporting obligation on applicants.[footnoteRef:172] The Regulation does not explicitly impose detention on those subject to the border procedure, but it does foresee that detention may be necessary,[footnoteRef:173] and Article 10(4)(d) of the Reception Conditions Directive specifically permits detention in order to decide, in the context of a border procedure, on the applicant's right to enter the territory. [169:  Ibid Art.43(2)]  [170:  Ibid, Art.54(1)]  [171:  Reception Conditions Directive, supra n.99, Art.9(1)]  [172:  Ibid Art.9(2)]  [173:  Asylum Procedures Regulation, supra n.100, Recital 69, Art.53(e)] 

The border procedure should be ‘as short as possible’ and have a maximum duration of twelve weeks following the registration of an asylum application. This maximum duration includes the examination of the application, the determination of whether an applicant has a right to remain pending an appeal, and the appeal itself.[footnoteRef:174] This is a significant compression even compared to the accelerated procedure. The Regulation sets no uniform maximum period for deciding on an appeal in the context of the accelerated procedure, requiring only that the time limit is reasonable.[footnoteRef:175]By contrast, within the border procedure, the first-instance appeal stages must fit within the border procedure’s overall twelve week limit, this is a further intensification of the constricted timeframes imposed by the accelerated procedure.  [174:  Ibid Art.51(2)]  [175:  Ibid Art.69] 

At the end of the twelve weeks applicants must be authorised to enter the Member State’s territory, unless their application has been rejected and they are transferred into the return border procedure[footnoteRef:176], in which case they will remain under the fiction of non-entry for a period that could potentially last another twelve weeks.[footnoteRef:177] Therefore, channelling into the border procedure could result in someone’s subjection to the fiction of non-entry, and potential consequential containment, for up to twenty four weeks.[footnoteRef:178]The twelve week limit is triple the time that people could be held at the border under the Asylum Procedures Directive, where after four weeks an applicant had to be admitted to the territory. [footnoteRef:179] [176:  Ibid Art.51(2)]  [177:  Regulation (EU) 2024/1349 of the European Parliament and of the Council of 14 May 2024 establishing a return border procedure, and amending Regulation (EU) 2021/1148 [2024] OJ L 1349 Art.4(1),(2)]  [178:  Janna Wessels, ‘Gaps in Human Rights Law? Detention and Area-Based Restrictions in the Proposed Border Procedures in the EU’ (2023) 25 European Journal of Migration and Law 280]  [179:  Asylum Procedures Directive, supra n.100, Art.43(2)] 

3.3.2.3 Effects of the Special Procedures
Applicants who are assessed under accelerated or border procedures have the same general guarantees as all applicants for international protection in the Union[footnoteRef:180], their allocation to a particular procedure does not alter their right to an individual examination, nor does it necessarily determine the outcome of their application. That being said, recognition rates are lower in border procedures compared to regular procedures[footnoteRef:181], and the explicit aim of the Commission in expanding the border procedure was to ‘quickly filter out ‘abusive asylum requests made at the external border’’.[footnoteRef:182] People are divvied into these procedures before the merits of their cases have been examined and the allocation is partly based on preliminary judgements of the substance of the claim, the applicant’s conduct, and their nationality. There is an implicit presumption upon allocation to the border procedure that the applicant is less likely to succeed, and so should be kept at the border to simplify their return.[footnoteRef:183]  [180:  Ibid, Art.8]  [181:  Gamze Ovacik and Francois Crepeau, 'Global Compacts and the EU Pact on Asylum and Migration: A Clash between the Talk and the Walk' (2025) 14 Laws 9. This could be a chicken and egg problem as applicants are put into the procedure on grounds that indicate their applications could be unfounded.]  [182:  Communication from the Commission on a New Pact on Migration and Asylum, COM(2020) 609 final, p.611, quoted in Galina Cornelisse and Marcelle Reneman, ‘Border Procedures in the European Union: How the Pact Ignored the Compacts’ (2022) 11 Laws 42]  [183:  The Commission described border procedures as ‘creating a seamless link between asylum and return’: Cassarino and Marin supra n.137, 13] 

One of the factors affecting people allocated into the special procedures is the shortened timeframe, both procedures are considerably shorter than the regular one. Although overly long procedures can prolong uncertainty, procedures subject to deadlines that are too tight can leave people without enough time to prepare for interviews, gather documents and consult with their lawyers.[footnoteRef:184] They can also undermine the quality of the decisions as decision-makers are pressured to meet the deadlines.[footnoteRef:185] Costello and Hancox rightly observe that ‘for all asylum-seekers, gathering information and recuperating from traumatic journeys may make accelerated procedures unsuitable’.[footnoteRef:186] [184:  Apatzidou, supra n.119, 215]  [185:  Den Heijer, supra n.149, 665]  [186:  Cathryn Costello and Emily Hancox, ‘The Recast Asylum Procedures Directive 2013/32/EU: Caught between stereotypes of the abusive asylum seeker and the vulnerable refugee’ in Vincent Chetail, Philippe de Bruycker, and Francesco Maiani (eds) Reforming the Common European Asylum System (2016, Brill Nijhoff) 418] 

The shortened timeframe is also relevant at the appeal stage, as discussed above, applicants to whom an Article 42 ground applies have much less time to lodge an appeal against the rejection of their application. Another impact that being assessed under an accelerated or border procedure has on appeals is their suspensive effect. Return decisions taken against applicants assessed under the regular procedure are automatically suspended until the time limit for them to lodge an appeal has passed, and following that, until their appeal has been decided.[footnoteRef:187] People subject to an accelerated or border procedure do not have the automatic right to remain on the territory pending the outcome of their appeal if their application is rejected as unfounded or manifestly unfounded[footnoteRef:188], instead they have to request to be allowed to remain[footnoteRef:189], there is a time limit of at least five days for this request to be made[footnoteRef:190], after this time limit has expired they may be removed from the territory.[footnoteRef:191] This additional procedural step further compresses the time that the applicant has to obtain advice, and prepare their case in order to protect themselves from removal. Compounding the issue for people undergoing the border procedure, is that this appeal process must take place in the already compressed twelve week window.  [187:  Asylum Procedures Regulation, supra n.100,  Art.68(1),(2)]  [188:  Ibid Art.68(3)]  [189:  Ibid Art.68(4)]  [190:  Ibid Art.68(5)(a)]  [191:  Ibid Art.68(5)(d)(i)] 

Also impacting people’s access to an effective asylum procedure in special procedures is their access to legal assistance. Article 16 of the Asylum Procedures Regulation provides that applicants may request free legal counselling in the administrative procedure and Article 17 provides for free legal assistance and representation in the appeal procedure. Apatzidou notes that legal counselling is narrower than legal assistance, writing: ‘legal counselling provides guidance and explanations about the administrative process, including the applicant’s rights and obligations, assistance with lodging the application, and information on different examination procedures. However, it does not include more comprehensive support, such as accompanying individuals during interviews, supporting them during the interview, or submitting legal documents at the first instance. This limited scope of assistance can significantly disadvantage asylum seekers, especially when combined with strict timelines’.[footnoteRef:192] This issue can become exacerbated when someone is in the border procedure, as the remote or detention based locations associated with it can create significant hurdles to accessing information, lawyers, and the outside world, all of which makes it difficult to gather evidence to support an asylum claim and to prepare a convincing case.[footnoteRef:193] [192:  Apatzidou, supra n.119, 215]  [193:  Ibid, Ovacik and Crepeau supra n.181, 9, Cornelisse and Reneman (2022) supra n.182 46] 

[bookmark: _Hlk235816516]As discussed above, the border procedure takes place under the fiction of non-entry, which has implications on applicants’ liberty. In order to maintain their ‘non-entry’ they must be prevented from moving freely within the territory[footnoteRef:194]. Though detention is not mandatory, the practical reality of preventing entry requires some sort of containment and border procedures have been shown to go hand in hand with widespread confinement,[footnoteRef:195] even the EU Commission itself previously maintained that border procedures imply detention throughout the procedure.[footnoteRef:196]  [194:  Mouzourakis (2020) supra n.5 174]  [195:  Mouzourakis (2020) supra n.5 174, Steve Peers, supra n.124, 391, Ovacik and Crepeau, supra n.181, 9, Cornelisse and Reneman (2020) supra n.5, 192, den Heijer supra n.149, 663, de la Orden Bosch, supra n.142, 8, Apatzidou supra n.119, 210, Rondine supra n.138, 312, Wessels, supra n.178, 281]  [196:  Communication from the Commission to the European Parliament pursuant to Article 294(6) of the Treaty on the Functioning of the European Union concerning the position of the Council on the adoption of a proposal for a Directive of the European Parliament and of the Council on common procedures for granting and withdrawing international protection, COM(2013) 411 final, 4, Explanatory Memorandum to the Proposal for a Regulation of the European Parliament and of the Council establishing a common procedure for international protection in the Union and repealing Directive 2013/32/EU COM(2016) 467 final, 15. Quoted in Galina Cornelisse, ‘Border Control and the Right to Liberty in the Pact: A False Promise of ‘Certainty, Clarity and Decent Conditions’?’ in Daniel Thym and Odysseus Academic Network (eds.) Reforming the Common European Asylum System; Opportunities, Pitfalls, and Downsides of the Commission Proposals for a New Pact on Migration and Asylum (Nomos, 2022) 73] 

Containment is broader than formally ordered detention. The Asylum Procedures Regulation does not prescribe detention, and leaves it up to Member States to decide how to prevent entry[footnoteRef:197], using measures that may include detention[footnoteRef:198] which could lead to a ‘potentially generalized system of de facto detention’.[footnoteRef:199] Experiences from hotspots on Greek islands demonstrated that geographical restrictions and closed reception facilities in the context of a border procedure frequently amounted to de facto detention without being legally qualified as detention.[footnoteRef:200]The blurred line between detention and restrictions on movement has implications for habeas corpus and access to remedy. Detention is attached to legal safeguards, including a speedy[footnoteRef:201] and continuous[footnoteRef:202]  judicial review, which can be ex officio, and immediate release where it is found to be unlawful.[footnoteRef:203] Judicial review on restrictions on movement is comparatively only required ex officio when someone has had their movement restricted for two months.[footnoteRef:204] Cornelisse and Reneman note that similar practices are classified differently in different Member States, leaving applicants in comparable situations with different access to judicial protection.[footnoteRef:205] [197:  Den Heijer supra n.149,662, Wessels supra n.178, 292]  [198:  Screening Regulation supra n.101, Recital 11, Asylum Procedures Regulation, supra n.100, Recital 69]  [199:  Rondine, supra n.138, 313]  [200:  Åberg supra n.110, 56, Cornelisse and Reneman (2020) supra n.5, 193, Bornemann and Maiani, supra n.141, 391]  [201:  Reception Conditions Directive supra n.99, Art.11(3)]  [202:  Ibid Art.11(5)]  [203:  ibid]  [204:  Ibid Art.9(5)]  [205:  Cornelisse and Reneman (2020) supra n.5, 192] 

[bookmark: _Toc236681845]3.4 – Legal consequences of vulnerability recognition
As explored at the beginning of this chapter, vulnerability does not exist as a single concept in the EU asylum acquis and so recognition of vulnerability does not carve out a distinct legal status in the CEAS. Instead, it becomes operational after an applicant is recognised as needing special procedural guarantees or as having special reception needs. These findings produce different consequences across both the Asylum Procedures Regulation and the Reception Conditions Directive, which is what this section will explore. 
[bookmark: _Toc236681846]3.4.1- Special Procedural Guarantees 
The principal consequence of recognition under the Asylum Procedures Regulation is the provision of ‘necessary support’. Article 21(1) requires Member States to provide applicants in need of special procedural guarantees with the support necessary to enable them to benefit from the rights and comply with the obligations provided for by the Regulation. The Regulation, however, offers no definition of what this ‘necessary support’ entails. The content of support is therefore left largely to the discretion of Member States.[footnoteRef:206]The nature of the support should thus depend on the specific obstacle identified and the response considered necessary by the authorities. The open-ended nature of this support is double edged, as on the one hand it allows for tailored support, but, on the other hand, the limited guidance can lead to divergent approaches to protection in national laws.[footnoteRef:207] [206:  European Council on Refugees and Exiles (ECRE), ‘The Concept of vulnerability in European asylum procedures’ (2017) 43 < aida_vulnerability_in_asylum_procedures.pdf> accessed 05.05.2026]  [207:  Jakuleviciene (2022) supra n.143,230] 

Recognition may also affect the order in which an application is examined. Article 34(5)(b) permits, but does not require, determining authorities to prioritise applications made by people with special reception needs or in need of special procedural guarantees. Prioritisation is distinct from acceleration in that it changes the order in which the application is considered without placing it in the truncated procedural framework of the accelerated procedure as described in the previous section. This alleviates the burden of prolonged uncertainty without compromising the quality of the procedure.[footnoteRef:208]  [208:  Bornemann and Maiani supra n.141, 375] 

[bookmark: _Toc236681847]3.4.2 Exclusion from Special Procedures
Recognition of an applicant’s need for special procedural guarantees or their special reception needs can influence the procedure under which an application is examined. Article 21(2) of the Asylum Procedures Regulation requires that the authorities not apply, or must cease to apply, accelerated or border procedures where authorities consider that the necessary support owed to the applicant cannot be provided in that procedure. The article further requires that special attention be paid to victims of torture, rape, or other serious forms of psychological, physical, sexual or gender-based violence. It does not provide a general, automatic exemption for those identified as needing special procedural guarantees, meaning that applicants recognised as needing special guarantees could still be subject to special procedures. There were similar exempting provisions in the Asylum Procedures Directive and Gazi notes that this conditional safeguard was insufficient to protect vulnerable people in practice, pointing to Greece, where asylum authorities deemed as a rule that adequate support was provided to applicants with special needs during fast-track border procedures.[footnoteRef:209] Recognition can still modify an applicant’s procedural position, but only if the authorities recognise that their needs are not met.  [209:  Gazi, supra n.4, 174] 

Article 53 of the regulation establishes exemptions specifically for the border procedure. Article 53(1) excludes unaccompanied minors from the procedure, unless they are found to be a danger to national security. Article 53(2)(b) provides that the border procedure should not be applied or should cease to be applied where the necessary support cannot be provided to applicants with special reception needs at the locations where the border procedure takes place. Article 53(2)(c) provides the same for applicants needing special procedural guarantees. The same consequence follows where relevant medical reasons, including mental-health reasons[footnoteRef:210], preclude its application, or where detention guarantees and conditions are not met, and the procedure cannot operate without detention.[footnoteRef:211]In these circumstances, the applicant must be authorised to enter the territory[footnoteRef:212] and transferred to the appropriate procedure, be that the regular procedure or the accelerated procedure.  [210:  Asylum Procedures Regulation, supra n.100. Art.53(2)(d)]  [211:  Ibid Art.53(2)(e)]  [212:  Screening Regulation, supra n.101, Recital 16] 

The legal effect of recognition is therefore conditional. A finding of special need may provide a route out of accelerated or border examination, but it does not itself determine whether that route is available. That consequence depends on a further administrative judgement about whether the required support can be provided within the procedure and at the location concerned. However, though conditional, a finding of special needs can release someone from the more restrictive procedures mandated by the Pact. 
[bookmark: _Toc236681848]3.4.3 Special Reception Needs 
The Reception Conditions Directive produces another set of consequences for applicants with special reception needs. Like the Asylum Procedures Regulation, the Directive seeks to ensure that applicants are able to effectively enjoy the rights already attached to their position.
Recognition affects the provision of material reception conditions. Article 19(2) requires Member States to ensure an adequate standard of living while taking into account the specific situation of applicants with special reception needs. Material reception conditions and housing arrangements provided under Article 20 must similarly accommodate those needs and provide any necessary support required by the applicant. These provisions show that recognition may materially alter the conditions in which an applicant is received.
Recognition also has implications for decisions concerning freedom of movement and detention. Article 8(6) provides that where an applicant has been unable to effectively access rights or procedural guarantees within the geographical area allocated to them, the allocation should cease to apply. Similarly, Article 9(4) requires restrictions on freedom of movement to take account of the applicant's special reception needs. In the border procedure, these reception obligations may have a further procedural consequence: under Article 53(2)(b) of the Asylum Procedures Regulation, the procedure must not be applied, or must cease to apply, where the necessary support required by an applicant with special reception needs cannot be provided at the border location
The implications of recognition are particularly significant in the context of detention. Article 10(3) requires Member States to take into account visible signs, statements, or behaviour indicating special reception needs when deciding whether detention should continue. Article 13 provides that where detention would place an applicant's physical or mental health at serious risk, detention should not occur. Where detention is maintained, applicants must receive regular monitoring and timely support adapted to their specific needs. Decisions reducing or withdrawing material reception conditions must likewise take account of the particular circumstances of applicants with special reception needs and respect the principle of proportionality.[footnoteRef:213] [213:  Reception Conditions Directive, supra n.99, Art.23(4)] 

These entitlements are not automatic for people with special reception needs but are limited to them. Article 25(4) of the Reception Conditions Directive specifies that only applicants with special reception needs may benefit from certain forms of targeted support. 
[bookmark: _Toc236681849]3.5 Conclusion
This chapter has shown that vulnerability is not defined or operationalised as a single legal status within the New Pact. The legislation instead adopts a functional approach, assessing whether an applicant’s individual circumstances create special reception needs or limit their ability to benefit from procedural rights and comply with procedural obligations.
These assessments operate within a procedural framework that increasingly differentiates applicants before the merits of their protection claims have been determined. Screening, accelerated examination and the asylum border procedure channel applicants into legal pathways characterised by different timeframes, spatial restrictions, appeal arrangements and practical conditions of participation. Although applicants remain entitled to the general guarantees of the asylum procedure, the conditions under which those guarantees must be exercised may differ materially.
Recognition of special procedural guarantees or special reception needs can modify this position. It may trigger tailored support, adapted reception conditions, prioritisation, additional consideration in free movement and detention decisions and, where necessary support cannot be provided, removal from accelerated or border procedures. These consequences are nevertheless conditional. They depend both on the identification of a legally recognised need and on a further assessment of the response that need requires. Recognition of having special reception needs or needing special procedural guarantees therefore does not change the applicant’s formal legal position but may significantly alter the conditions under which that position is experienced. These differentiated conditions provide the legal foundation for the following chapter’s examination of civic stratification in the New Pact.
[bookmark: _Toc236681850]Chapter 4 – Vulnerability, Procedures, and Civic Stratification
[bookmark: _Toc236681851]4.1 – Introduction
In EU law, asylum seekers are regarded as a ‘single, indivisible class of protected persons’.[footnoteRef:214] This chapter interrogates that view through the lens of civic stratification. It asks how the introduction of the New Pact’s procedural framework affects this claim and looks at whether people have an equal experience of their shared rights. It then turns to how safeguards for people with special needs or who need special procedural guarantees enter this landscape. On their face, they appear protective, but upon a second glance another function takes form. Applying the civic stratification framework, the purely protective nature of this mechanism is challenged.  [214:  Mouzourakis (2020) supra n.5 172] 

[bookmark: _Toc236681852]4.2 Stratification in the Pact’s Procedural Differentiation
The Asylum Procedures Regulation establishes a common standard of procedural guarantees for all those applying for international protection in the European Union. As discussed in the previous chapter, these include a right to an individual examination of their claim, protection against non-refoulement and access to a remedy following a negative decision.[footnoteRef:215] Procedural allocation affects people’s practical and legal positions as it decides on their authorisation to enter a territory and the amount of time they have to prepare and defend their claims to protection. This section looks at how this itself creates a form of civic stratification before further distinctions are made between applicants on the basis of a special needs recognition.  [215:  Asylum Procedures Regulation, supra n.100, Art. 8] 

[bookmark: _Toc236681853]4.2.1 Civic Deficit
When evaluating inequality before the law, civic stratification invites attention onto circumstances beyond the formalities of the law that nevertheless impact the law’s operation, like how the state organises access to a particular right or the conditions that are attached to exercising it. This is useful in the context of asylum as all applicants have a right to have their claim examined but do not undergo that examination under the same temporal and territorial conditions, which creates a differentiated layer of people with the same legal status. Morris describes rights as ‘both enabling and controlling devices’[footnoteRef:216], differentiated access to rights can be used by the state as a tool of governance and migration control.[footnoteRef:217] The border procedure is illustrative of this dual function, as through enabling someone to seek protection in a state, their movement is restricted. [216:  Morris (2025), supra n.6, 3]  [217:  Ibid 91] 

There are ‘many innocuous forms of differentiation that are inherent to the operation of the law’[footnoteRef:218], and so not every instance of procedural differentiation results in civic stratification. For example, asylum interviews that are adapted to be child-friendly are not necessarily inequality inducing. As Baumgärtel explains, civic stratification is concerned with differentiation that produces hierarchies through the distribution of rights and protections.[footnoteRef:219] Using the regular procedure as a relative comparison[footnoteRef:220] to the special procedures, it is evident that people subject to accelerated and border procedures experience more constraints than those in the regular procedure. Although refugee status is declaratory[footnoteRef:221], access to the rights attached to it depends in practice on an applicant successfully traversing the procedure determining their claim. Time is required to understand the legal process, disclose experiences, obtain documents, consult an advisor and challenge an adverse decision.[footnoteRef:222] Where these activities must be undertaken within compressed timeframes, from a remote border location with limited access to the outside world, people’s capacity to realise the guarantees afforded to them under the Asylum Procedures Regulation is diminished compared to those in the regular procedure.[footnoteRef:223] [218:  Ibid 9]  [219:  Ibid]  [220:  The regular procedure should not necessarily be treated as an ideal standard, applicants assessed under it are still susceptible to delays, inadequate legal assistance and poor reception conditions. Daniel Thym, ‘Never-Ending Story? Political Dynamics, Legislative Uncertainties and Practical Drawbacks of the ‘New’ Pact on Migration and Asylum’ in Daniel Thym, Odysseus Academic Network (eds.) Reforming the Common European Asylum System; Opportunities, Pitfalls, and Downsides of the Commission Proposals for a New Pact on Migration and Asylum (Nomos Baden Baden, 2022) 27]  [221:  Regulation (EU) 2024/1347 of the European Parliament and of the Council of 14 May 2024 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection and for the content of the protection granted, amending Council Directive 2003/109/EC and repealing Directive 2011/95/EU of the European Parliament and of the Council OJ L, 2024/137 Recital 22]  [222:  Cornelisse and Reneman (2020) supra n.5, 194]  [223:  ibid] 

Returning to Lockwood’s formulation of civic stratification, what emerges from this procedural differentiation is a civic deficit. Lockwood defines a civic deficit as ‘a situation in which a lack of resources prevents the exercise of rights that are formally enjoyed’[footnoteRef:224], Morris likewise finds a civic deficit arises when ‘the formal presence of rights is made less effective by a lack of moral or material resources that might compel more adequate delivery’.[footnoteRef:225] Resources that might compel a more adequate delivery of procedural guarantees are, as discussed, time, and access to support from the outside world. Through differentiated procedural allocation, the law significantly limits these resources for certain applicants. This does not mean that every applicant allocated to an accelerated or border procedure necessarily experiences a civic deficit. An applicant may receive effective assistance and be able to present a straightforward claim within the applicable period, but special procedures systematically create conditions in which formally shared rights are harder to exercise[footnoteRef:226], thereby creating or intensifying civic deficit. [224:  Lockwood supra n.13, 537]  [225:  Morris (2025) supra n.6, 15]  [226:  Campesi (2021) supra n.146, 202] 

[bookmark: _Toc236681854]4.2.2 Civic Contraction
Also detectable in the Pact is civic contraction, the concept that Morris introduces to address a limitation in Lockwood’s framework of civic stratification. Contraction is the counterpart to expansion. Lockwood imagined rights as purely progressive, developing and enlarging through activism and political struggle.[footnoteRef:227]Morris observes that the regression of rights or the deterioration in their delivery is also possible.[footnoteRef:228] The transformation of accelerated and border procedures from optional under the Asylum Procedures Directive to mandatory under the Regulation can be understood as a civic contraction. The new mandatory nature of the procedures as well as the introduction of  the ground channelling people from low recognition rate countries into them make it so that people who would not have been assessed under the regular procedure in the previous regime could now suffer a procedural disadvantage. Mouzourakis writes that ‘the multi-dimensional expansion of border procedures and corollary deprivation of liberty has palpable impact on asylum seekers, as it risks defeating hard-fought EU law safeguards on procedural presumptions and detention’.[footnoteRef:229] This reform means that a far greater number of people will be subjected to the  fiction of non-entry, with likely detention, and could have weaker protection against their removal, given the loss of automatic suspensive effect of appeal.  [227:  Lockwood supra n.13, 542]  [228:  Morris (2025) supra n.6, 17-20, Morris (2003) supra n.24, 94-95]  [229:  Mouzourakis (2020) supra n.5, 173] 

The institutionalisation of the fiction of non-entry is especially consequential when looking at civic contraction. Campesi describes the border architecture as multiplying ‘anomalous zones’: spaces in which access to ordinary rights and procedural safeguards is restricted.[footnoteRef:230] The Pact formalises and expands border arrangements which had previously operated more exceptionally and unevenly throughout the European Union, potentially having a transformative effect on some applicants. Mouzourakis describes this in the context of the fiction’s link to detention, writing: ‘The non-entry fiction renders detention an unspoken automatic adjunct to examining asylum claims “at the border” (…)Though detention (de jure or de facto) may reflect existing practice in some countries—e.g. Germany, France, the Netherlands and Portugal—the fiction of non-entry will have a transformative effect on Greece, where the large population of asylum seekers subject to the fast-track border procedure on the islands is deemed to be present on national territory and is not indiscriminately deprived of their liberty until a decision is taken on their claim.’[footnoteRef:231]Thus, even though the fiction of non-entry is not new to EU asylum policy and practice, its transformation from emergency tool to standard feature[footnoteRef:232]  that now applies in every Member State is a contraction of the law and protections for asylum seekers.  [230:  Campesi (2021) supra n.146, 197]  [231:  Mouzourakis (2020) supra n.5, 175]  [232:  Gerbaudo, supra n.40, 618, Giuseppe Campesi, ‘‘Normalising the “Hotspot Approach”: An Analysis of the Commission’s Most Recent Proposals’, in S. Carrera, A. Geddes, and D. Curtin (eds) 20 year anniversary of the Tampere programme: Europeanisation dynamics of the EU area of freedom, security and justice (European University Institute, Florence, Italy, 2020) 100-101] 

At the systemic level, the expansion and normalisation of special procedures and the fiction of non-entry constitute civic contraction. Morris ties contraction to weakened moral and material resources.[footnoteRef:233] Rights are negotiated through ‘rough notions of merit and desert’[footnoteRef:234], as Lockwood explains. Morris shows how political narratives impact people’s moral standing[footnoteRef:235], as well as how the law is formed in a way that feeds off of and into pre-existing social and political notions of the deservingness of different groups.[footnoteRef:236] The contraction rests partly upon a weakening of asylum seekers’ moral standing and may, in turn, reinforce that weakened position.  [233:  Morris (2025) supra n.6, 20]  [234:  Lockwood, supra n.13, 535]  [235:  Morris (2025), supra n.6, 22]  [236:  ibid 84] 

The conflation of asylum seeking with irregularity and illegality plays a part in the weakening of their moral resources. This can happen both in political rhetoric and in law, as discussed in Chapter 2. It is visible in the New Pact specifically; the Screening Regulation applies to people ‘regardless of whether they have made an application for international protection’[footnoteRef:237]. This blurs ‘the fine line that exists in international and EU law between persons seeking international protection and other migrants’.[footnoteRef:238] Jakulevičienė explains that special treatment for protection seekers reflects the principle that their need for protection overrides entry requirements. She argues that a common procedure may promote a stereotype that asylum seekers and irregular migrants form a single category of unauthorised entrant.[footnoteRef:239] De la Orden Bosch makes a similar observation, pointing out that though the two groups are difficult to distinguish in practice, the novelty here is that the law itself blurs the line between them. This, he argues, leads to asylum seekers being considered as subjects of detention because of their association with irregular migrants.[footnoteRef:240] This exemplifies the feedback loop that exists between moral resources and the law. Political rhetoric equates asylum seekers with irregular entry and abuse, leading to the law blurring the line between them,[footnoteRef:241] further bolstering the political rhetoric against them and strengthening the perception that asylum seekers are appropriately governed through suspicion and control.[footnoteRef:242] The issue is not necessarily equal treatment, but equalisation at a lower level. The common framework allows for the restrictive treatment meant to repel irregular migration to become the baseline for both groups.[footnoteRef:243] This reduces the distinct moral and legal weight attached to protection claims and makes restrictions on applicants’ rights easier to justify.  [237:  Screening Regulation, supra n.100 Art.5(1)]  [238:  Jakuleviciene (2022) supra n.143, 83]  [239:  ibid 84]  [240:  de la Orden Bosch, supra n.142, 23-24]  [241:  Cassarino and Marin, supra n.137,11]  [242:  Simon’s analysis of the Commission’s migration discourse similarly shows how risk-based constructions of the migrant ‘Other’ are used to justify EU policy instruments, which in turn reaffirm and stabilise those constructions, Simon, supra n.41, 64]  [243:  Campesi (2021) supra n.146, 196, Apatzidou supra n.119, 128] 

The expansion of border procedures also demonstrates this repelling effort. Mitsilegas argues that this expansion ‘reflects the preventive paradigm in EU border control viewing third-country nationals as a threat’.[footnoteRef:244] Guild argues that in their presentation of the Pact, the Commission frames migrants as irritants.[footnoteRef:245] She goes on to clarify that ‘the presumption is that anyone arriving irregularly must, by definition, be unwanted in the EU’.[footnoteRef:246] Many asylum seekers have no options other than irregular travel[footnoteRef:247], putting them in a situation of diminished moral standing upon first encounter with the state.[footnoteRef:248]  [244:  Valsamis Mitsilegas, ‘The EU external border as a site of preventive (in)justice’ (2022) 28 European Law Journal 276]  [245:  Elspeth Guild, ‘Promoting the European way of life: Migration and asylum in the EU’ (2021) 26 European Law Journal 357]  [246:  Ibid 367]  [247:  Ibid 365, Benedikt Funke, ‘Voices from Liminality: Civil Society Search and Rescue Organisations as Agesnts of Migration De-Securitisation’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 74, Costello and Hancox, supra n.186, 444, Cathryn Costello, The Human Rights of Migrants and Refugees in European Law (Oxford University Press, 2016) 89, Cathryn Costello, ‘Overcoming Refugee Containment and Crisis’ (2020) 21 German Law Journal 22]  [248:  This punitive approach to irregular arrival is contrary to Article 31 of the Refugee Convention, which protects refugees from penalisation for their unlawful entry. United Nations Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137, Art. 31] 

Writing on procedural differentiation in the Regulation’s predecessor, the Asylum Procedures Directive, Costello and Hancox identify two competing stereotypes of the asylum seeker: the vulnerable and the abusive. The siphoning of certain applicants into special procedures divides ‘legitimate’ and ‘abusive’ applicants, requiring judgement of an applicant prior to their official refugee status determination.[footnoteRef:249] They point to the grounds upon which applicants could be assessed under special procedures, suggesting that they paint an image of an applicant whose conduct is manipulative and obstructive, whose effort to exploit the system must be met with a tougher procedure, even though behaviour that the law casts as ‘abusive’ does not negate protection needs.[footnoteRef:250] They argue that this pre-assessment undermines the ‘fairness, reliability and efficiency of asylum determinations’.[footnoteRef:251]Their analysis remains relevant as many of the grounds for applying special procedures are unchanged in Article 42 of the Regulation and rely on assessments of misleading behaviour, attempts to frustrate removal, and deliberately delayed applications. The new ground in Article 42(j) of the Asylum Procedures Regulation is the biggest change, coming from a country with a recognition rate below 20% does not connote abuse at first glance, however when placed alongside these other grounds, the shadow of the abusive asylum seeker is cast over people on the basis of their nationality.[footnoteRef:252]  [249:  Costello and Hancox, supra n.186, 440]  [250:  Ibid 443]  [251:  Ibid 440]  [252:  Cassarino and Marin  supra n.137, 14] 

There is a moral weight attached to procedural allocation. Vedsted-Hansen writes that procedural differentiation in the Pact reflects ‘a rather clear cognitive implication that many asylum seekers neither deserve nor need to undergo substantive examination in normal asylum procedures’ and that ‘sizable categories of people will be confronting strong presumptions against their need for protection’.[footnoteRef:253]The Pact presents accelerated and border procedures as ‘special procedures’, this carries an implication that they are somehow exceptional, and only meant to weed out the especially abusive applicant. However, given that many asylum seekers have no choice but to arrive irregularly, and the 20% proportion significantly widens the application of special procedures, what is framed as exceptional becomes the default for a significant portion of applicants.  [253:  Jens Vedsted-Hansen, ‘Admissibility, Border Procedures and Safe Country Notions’ in Sergio Carrera and Andrew Geddes (eds) The EU Pact on Migration and Asylum in light of the United Nations Global Compact on Refugees International Experiences on Containment and Mobility and their Impacts on Trust and Rights (European University Institute (EUI), 2021) 177] 

There is thus civic contraction at the level of the organisation of the asylum system because of the eroded moral resources of asylum seekers. At the level of the individual applicant, the shortened timeframes, isolation and limited access to assistance produced by that contracted framework create or intensify civic deficit. The Pact establishes a civically stratified procedural baseline outside of any determination of special needs. The provision of accommodations to those recognised as having special needs adds another dimension to this inequality, which is what this chapter will now turn to. 
[bookmark: _Toc236681855]4.3 Vulnerability and Selective Protection
The framework for meeting people’s special needs and addressing their vulnerabilities in the Pact has, on first glance, a protective face. Identical treatment of all applicants without taking their vulnerabilities into account can entrench disadvantage where things like disability, trauma, illness or age affect an applicant’s capacity to effectively participate in a procedure. Viewing it through the lens of civic stratification, the Pact’s vulnerability approach can be seen as an attempt to correct civic deficit. Specialised interviewers, adapted interviews, and other accommodations can provide applicants with the necessary resources to effectively realise their rights. Differentiated support should not be viewed as inevitably leading to stratification, accommodating one person’s special needs does not have to disadvantage someone who does not require the same accommodation. 
However, when vulnerability is situated in the restricted, contracted architecture of the New Pact another side of it can be observed. A distinction should be drawn between corrective accommodation within a procedure, and selective insulation from a procedure. As demonstrated in Chapter 3, when it is found that an applicant with special reception needs or in need of special procedural guarantees cannot be accommodated in border or accelerated procedures, they are released from them. This goes beyond mere correction as it transforms said applicant’s procedural conditions and in the context of the border procedure, their relationship to the territorial state. A finding of special needs or of needing special procedural guarantees becomes a gateway to the more protective procedure.[footnoteRef:254] [254:  Engström et al. supra n.1, 133] 

[bookmark: _Hlk232422368]Illustrative of this selective insulation is the function of vulnerability in the Greek hotspot context following the EU-Turkey Agreement in 2016[footnoteRef:255]. Here, a finding of needing special guarantees was used to determine which applicants could be exempted from the island border procedure and from the risk of return to Turkey. Åberg describes the Greek vulnerability procedure as providing a pathway to exemption from externalisation for those able to meet its requirements of documentable hardship. Applicants found vulnerable were released from the islands and able to move to the mainland, where reception conditions and procedural guarantees were generally stronger. The vulnerability procedure acted as an ‘escape valve’[footnoteRef:256] for people, as those found vulnerable were exempted from externalisation measures and given access to the Greek mainland, whilst those who failed to fit into a vulnerability category remained trapped in liminal, non-territorial zones with reduced access to the vindication of their human rights[footnoteRef:257]. Papada’s study of the deal on Lesbos sharpens this account, Papada writes: ‘vulnerability regulates traffic, sending those deemed vulnerable to the regular procedure and those not, to the border procedure’.[footnoteRef:258] While the Pact does not reproduce this system exactly, this does provide a clear example of how a finding of vulnerability can parachute people out of restrictive procedural frameworks.[footnoteRef:259]  [255:  Åberg, supra n.110, 53]  [256:  Åberg, supra n.110, 60]  [257:  ibid 74]  [258:  Papada supra n.91, 265]  [259:  Papada did a similar study on the Greek island of Lesbos and found that people found not to be vulnerable were more likely to be returned to Turkey, Papada supra n.91, 265] 

Where recognition leads to an applicant’s transfer out of a special procedure, it places them in a better position than those who remain in it, rather than putting them on equal footing with them. Those not recognised remain subject to compressed timeframes in both procedures and, in the border procedure, to lack of access to NGOs and lawyers, and potential detention.[footnoteRef:260] To be clear, a finding of special needs does not lead to special treatment, it only elevates people away from the contracted baseline. The system is now geared towards protecting the state rather than offering protection to those who need it[footnoteRef:261], under this new regime being released from special procedures only helps to release people from presumptions against their protection. The problem is not the protection of vulnerable people; it is that everyone else is left vulnerable to the constraints and consequences of the special procedures.[footnoteRef:262] If a genuine asylum procedure is contingent on a vulnerability recognition, this amounts to ‘reassembling the right to mobility around the suffering body’.[footnoteRef:263] Baumgärtel notes that civic stratification grounds and legitimises itself in the simultaneous affirmation and denial of entitlements across different groups.[footnoteRef:264] The denial of fuller procedural guarantees to the wider group can be justified by selectively granting them to some.[footnoteRef:265]  [260:  den Heijer supra n.149, 652]  [261:  Papada supra n.91, 265]  [262:  Costello and Hancox supra n.186, 418, Smith and Waite, supra n.29, 4]  [263:  Polly Pallister-Wilkins, ‘Im/mobility and humanitarian triage. In Handbook on critical geographies of migration ‘ in  Katharyne Mitchell, Reece Jones, and Jennifer L. Fluri (eds) Research handbooks in geography (Edward Elgar Publishing Limited, 2019) 381, quoted in Papada, supra n.91, 266]  [264:  Baumgärtel supra n.12, 21, Crawley and Skleparis supra n.31, 59]  [265:  Constantine Hrushka and Luc Leboeuf, ‘Vulnerability; A Buzzword or a Standard for Migration Governance?’ (2019) (Policy Brief No.20) Population and Policy Compact, Population Europe 1] 

[bookmark: _Toc236681856]4.4 Vulnerability as a Moral Resource within Civic Contraction
The previous sections explained that procedural differentiation constructs a hierarchy amongst asylum seekers. It is now clear that vulnerability has a function in this hierarchy as a tool that can lift people up the ladder. Civic stratification can explain this hierarchy, if the Pact’s reforms assume many people do not deserve to have their claims substantively examined[footnoteRef:266], who then does deserve it? [266:  Vedsted-Hansen, supra n.253, 177] 

As discussed in Chapter 2, Morris uses CARIN (Control, Attitude, Reciprocity, Identity, and Need) criteria to explain how ideas of deservingness are formed.[footnoteRef:267] Applied to the Pact, the conduct-based grounds for procedural differentiation invite judgments concerning control and attitude, presenting some applicants as responsible for their position or as obstructive in their engagement with the procedure. By contrast, recognition of vulnerability-related needs foregrounds need, which configures people with special needs as objects of sympathy, strengthening their moral standing. Thus, against the control-oriented baseline, recognition of vulnerability-related needs can provide a countervailing moral resource because it is tied to ideas of deservingness.[footnoteRef:268] Unlike resources arising from social standing, networks or institutional knowledge[footnoteRef:269], vulnerability recognition is conferred through administrative assessment. The state determines which needs are legally relevant[footnoteRef:270] and what support or procedural modification follows. Recognition functions like a state-administered form of moral legibility. [267:  Morris (2025), supra n.6 29]  [268:  Moreno-Lax and Vavoula supra n.2,  5 -6, Sandra Göttsche, ‘The Accumulation of Vulnerability Aspects in the Figure of the Migrant: A Theoretical Approach’ in Nicolas Fromm, Annette Junemann, Hamza Safouane (eds.) Power in Vulnerability; A Multi-Dimensional Review of Migrants’ Vulnerabilities (Springer VS, 2021) 22,  Monika Mayrhofer, ‘The concept of vulnerability and its relation to the concepts of inequality and discrimination – a review article’ (2025) 29(9) The International Journal of Human Rights 1603, Leboeuf (2025) supra n.2, 35, Andeja Mesarič and Elena Vacchelli, ‘Invoking vulnerability: practitioner attitudes to supporting refugee and migrant women in London-based third sector organisations’ (2021) 47(13) Journal of Ethnic and Migration Studies 3100, Hande Sözer, ‘Humanitarianism with a neo-liberal face: vulnerability intervention as vulnerability redistribution’ (2020) 46(11) Journal of Ethnic and Migration Studies 2177]  [269:  Lockwood supra n.13, 536]  [270:  Moreno-Lax and Vavoula supra n.2, 5] 

The advantages that are more available to people with vulnerabilities could lead to a ‘vulnerability contest’[footnoteRef:271], with applicants tacitly encouraged to perform vulnerability strategically.[footnoteRef:272] Krivenko warns of this, writing: ‘Thus rights, turned into the question of moral deservingness, have simply to be performed according to the script of those in the position of power. Although it is possible to read this performance of vulnerability by those seeking protection as a certain form of exercise of agency through a strategic submission to dominant scripts, this is of limited utility to those who are most vulnerable, and whose capacity to perform has been compromised’.[footnoteRef:273] The law decides who is ‘vulnerable’ enough to deserve a more protective procedure and thus writes these scripts. [271:  Daniel Howden and Martin Kodalak, ‘The Vulnerability Contest’ (The New Humanitarian, 2018) <The Vulnerability Contest — Refugees Deeply> accessed: 02.05.2026]  [272:  Freedman discusses the strategic use of vulnerability by women travelling to Europe on their own, she points out that for some women it is in their strategic interest to become pregnant, thus increasing their vulnerability and the protections available to them. Jane Freedman, ‘The uses and abuses of vulnerability in EU Asylum and Refugee Protection: Protecting Women or Reducing Autonomy?’ (2019) 204(1) Papeles del CEIC 10-11]  [273:  Krivenko supra n.61, 211] 

In order to benefit from an exception from special procedures under the Pact, an applicant cannot merely demonstrate that they belong to a category of people more likely to have special needs; they must prove that even the additional support available in special procedures is inadequate to address those needs. Particularly in the context of the Asylum Procedures Regulation, they must be able to show a procedural incapacity severe enough to justify their referral into the regular procedure. Capacity consequently becomes a disadvantage for an applicant insofar as those considered capable of enduring the procedure remain within it, while demonstrated limitations on capacity may provide a route out. An impression of incapacity strengthens people’s position of need in the CARIN criteria because it creates the impression of a lack of control over their situation. 
Costello and Hancox contrast the abusive asylum seeker with the vulnerable one, arguing that the law is structured around these two competing stereotypes. Where the vulnerable applicant is ‘a passive victim who needs to be guided through the process’, the abusive asylum seeker ‘is wily, and his or her tendency to exploit procedural entitlements must be met with additional procedural powers’.[footnoteRef:274] This is a false dichotomy, the same person may, for example, have used false documents and experienced torture.[footnoteRef:275] These opposing stereotypes nevertheless impact how applicants are understood, need and dependency are associated with the vulnerable figure while agency is associated with abuse. Turner argues that the performance of vulnerability often implies a performance of powerlessness[footnoteRef:276], so this ‘powerless’ figure contrasts with the non-vulnerable or abusive asylum seeker, who is more easily imagined as autonomous, strategic and therefore suitable for control rather than accommodation.[footnoteRef:277]  [274:  Costello and Hancox, supra n.186 443]  [275:  ibid]  [276:  Turner, supra n.89, 15]  [277:  Costello and Hancox, supra n.186, 445] 

Within a system increasingly oriented towards the management of irregular entry, the applicant who appears capable of navigating the system may also be imagined as capable of abusing it. If the moral standing of asylum seekers who travel irregularly is degraded, demonstrating heightened or urgent need helps people create a distance between them and the wider group and establish that they are deserving of protection. 
Selectively lifting some applicants from the weakened moral and procedural position that asylum seekers more generally find themselves in, fragments the status[footnoteRef:278] and supports a hierarchy.[footnoteRef:279] When need becomes the preserve of selected applicants, so does protection.[footnoteRef:280] The suspicion and control under which the wider asylum-seeking population encounter the procedure are more easily justified because the protective face of the law remains intact, but it is turned away from a large proportion of those who seek its protection.  [278: Encarnación La Spina, ‘Migrant vulnerability or asylum seeker/ refugee vulnerability? More than complex categories’ (2021) 11(6(S)) Onati Socio-Legal Series S107]  [279:  Smith and Waite, supra n.29, 2302-2303]  [280:  Moreno-Lax and Vavoula, supra n.2 7, Engström, Heikkila, Mustaniemi-Laakso, supra n.1, 133, ] 

[bookmark: _Toc236681857]4.5 Obscuring Vulnerability
Contributing to the distance created between those singled out for exemption from special procedures and the wider group who remain in them is the way in which the law identifies vulnerability. As laid out in Chapter 2, all asylum seekers are vulnerable by virtue of their being asylum seekers. The way the law is structured allows for this to be pushed into the background. Leboeuf argues that the focus on special needs risks leading to a ‘sanitised’ approach to vulnerability which zeroes in on specific characteristics, blocking out the broader social context in which vulnerability is experienced.[footnoteRef:281] Mouzourakis also points out that this practical, solution oriented approach to responding to vulnerability ‘seems to turn a blind eye to the institutional, legal, and social factors […](for example, complete dependence on the State, past trauma) that may render any asylum seeker vulnerable and in need of special legal protection’.[footnoteRef:282]Individualising vulnerability allows focus to shift from the vulnerability of forced migrants to vulnerable forced migrants, which makes it ‘thinkable, morally acceptable, reasonable and even desirable’ to only assist some segments of the same group. [footnoteRef:283] [281:  Leboeuf (2025) supra n.2 29]  [282:  Mouzourakis (2023), supra n.102, 215]  [283:  Hande Sözer, ‘Humanitarianism with a neo-liberal face: vulnerability intervention as vulnerability redistribution’ (2020) 46(11) Journal of Ethnic and Migration Studies 2164] 

Furthermore, this approach to addressing vulnerability allows the law’s role in producing or worsening vulnerability to be obscured.[footnoteRef:284] The ordinary position of applicants involves dependence, and  precarity.[footnoteRef:285] For those channelled into border procedures these conditions are intensified by territorial isolation, restrictions on movement and exposure to de facto or de jure detention.[footnoteRef:286] These conditions are themselves vulnerability inducing. By treating only their intensified effect on recognised applicants as a special concern, the law risks normalising the vulnerability produced by the procedural baseline. [footnoteRef:287]  [284:  Moreno-Lax and Vavoula supra n.2 6-7]  [285:  Bornemann and Maiani, supra n.141, 372]  [286:  Leon Rauch, ‘Hotspots Everywhere? Detention and Restrictions of Freedom of Movement during Border Procedures under the New Pact’ (2026) 28 European Journal of Migration and Law 109–13]  [287:  Hudson, supra n.76, 16, Karlsen supra n.84, 887, Smith and Waite supra n.29, 2301-2303] 

Fineman’s vulnerability analysis calls for the primary focus to be on state institutions that distribute resilience to some and tolerate vulnerability in others.[footnoteRef:288] Attention should be directed beyond individual incapacity because vulnerability results from inadequate access to institutional resources rather than personal deficiencies.[footnoteRef:289] Applied to the Pact, the enquiry should therefore extend beyond whether trauma, illness, age or disability limits a particular applicant’s participation. It should also consider whether compressed timeframes, territorial isolation, dependence on state authorities and restrictions on movement provide applicants generally with adequate conditions for exercising their rights.  [288:  Fineman, supra n.65, 20]  [289:  Ibid 18] 

Organising protection through individual findings of special need, not only ‘sacrifices generic migratory vulnerability’[footnoteRef:290], but leaves the vulnerability-producing character of the general procedural baseline largely outside of scrutiny. By obfuscating the vulnerability that those in the special procedures face both inherently and situationally, the moral utility of vulnerability becomes harder for those without legal recognition to use. As discussed in Chapter 2, there is a circular relationship between the law’s treatment of people and their moral standing, if only some people are exempt from, for example, detention in the border procedure, then do those who remain deserve to be there? If the law protects vulnerable people, then does it follow that those who are unprotected are not vulnerable and undeserving of protection?  [290:  La Spina (2021) supra n.278, S105-S106] 

[bookmark: _Toc236681858]4.6 Conclusion
The New Pact preserves a common language of rights while distributing applicants across unequal procedural positions. This creates a hierarchy in the ‘single, indivisible class of protected persons’[footnoteRef:291] that asylum seekers are supposed to make up. They are divided along procedural lines, which undermines their effective, genuine access to their shared rights. People experience both civic deficit and civic contraction as a result of this fractioning. When protections for vulnerable people enter this stratified fray, they become a tool that can be used for movement up the hierarchical ladder, but they also justify the ladder. Vulnerability based protections help the law retain a protective appearance, and therefore legitimacy. Through the language of deservingness, people’s exclusion from protection can be justified and the hierarchy can be maintained.  [291:  Mouzourakis (2020) supra n.5 172] 

[bookmark: _Toc232431375][bookmark: _Toc236681859]Chapter 5- Conclusion
This dissertation has looked at the procedural changes brought in by the EU’s New Pact on Asylum and Migration through the lens of civic stratification. Civic stratification describes inequality arising through the granting, denial or unequal realisation of rights. Evaluating the Pact through this framework revealed that the mainstreaming and mandating of  special accelerated and border procedures for large swathes of applicants produces civic stratification within the asylum seeker status, as formally common rights are exercised under materially unequal procedural conditions.
This is true of both newly mandatory procedures, because of their compressed deadlines and expansion. It is, however, most evident when looking at the border procedure. Here, applicants are subject to a timeframe that is even more condensed than in the accelerated procedure as even their appeal must fit inside a twelve week window. They are also forced to live under the fiction of non-entry, which creates ‘a ‘lighter’ legal order, a lower density system’.[footnoteRef:292] They are kept in this liminal zone[footnoteRef:293] in order to prevent them from getting a foothold in the territory and facilitate easier returns.[footnoteRef:294] At the border, applicants experience not only weakened procedural guarantees but are likely to face detention.[footnoteRef:295] The Pact not only puts people in these special procedures in a civic deficit, but also ushers in a systematic contraction of the protections that more asylum seekers used to have access to.  [292:  Cassarino and Marin, supra n.137, 13]  [293:  Rondine supra n.138, 295]  [294:  Den Heijer, supra n.149, 643]  [295:  Campesi, supra n.232, 97] 

This dissertation began with the question of whether protections for vulnerable people create civic stratification in the Common European Asylum System. It has found that more than protections for vulnerable people, civic stratification is produced by the procedural framework itself. Mandatory procedural differentiation is the primary mechanism in the law that divides the asylum seeker category and organises their differential experience of their common rights. Protections for people with special needs or needing special procedural guarantees add another dimension to this stratified framework and help to justify it, but the primary source of stratification is mandatory allocation of people to special procedures. 
Protections for people with special needs or needing special procedural guarantees can take two forms, either the form of protective accommodation, or the form of selective insulation. It is the latter that has a role in stratification. Protective accommodations are supposed to cure deficits stemming from people’s vulnerabilities that could put them at a procedural disadvantage compared to the wider population, they aim to produce substantive equality amongst applicants. Selective insulation on the other hand, plucks selected people out of the system of contracted protection and leaves everyone else to navigate through procedures designed to deny their claims. It is of course appropriate that vulnerable people be excused from restrictive conditions, but how vulnerable does one have to be to be released? 
As Chapter 2 explained, all asylum seekers share vulnerabilities, arising from displacement, insecure legal status and dependence on state institutions, though individual circumstances may create additional or intensified need. The laws for granting people international protection do not seem concerned with this shared vulnerability, the Pact’s structure for providing support to those with special needs or needing special procedural guarantees makes some needs legally visible, but it also constructs the figure of the applicant who does not require additional support. As Timmer et al. observe, the designation of certain groups as vulnerable risks reinforcing the liberal image of the autonomous subject by presenting vulnerability as an exceptional characteristic rather than a universal aspect of the human condition.[footnoteRef:296] Vulnerable individuals are therefore positioned as deviations from the norm, while everyone else is presumed capable of navigating institutions and asserting rights without additional assistance, despite their vulnerability as asylum seekers.  [296:  Timmer et al., supra n.3, 195] 

Although additional protection for people with special needs or needing special procedural guarantees does not produce the hierarchy that exists amongst asylum seekers in the Pact, it is a tool with which people can move up in it. It also reinforces the hierarchy by lending it moral authority. The limited number of people exempted from special procedures because their needs are such that they cannot withstand the conditions they impose, are configured as being so needy that their image as an object of suspicion and control is diluted. They become ‘right subjects of humanitarian empathy’[footnoteRef:297], this creates ‘insidious divisions between the deserving and the undeserving refugee’[footnoteRef:298] and legitimises the hierarchy created by the Pact’s mandatory procedural differentiation. [297:  Sözer, supra n.268, 2177]  [298:  Smith and Waite supra n.29, 2302] 

The answer to the research question on  how ‘vulnerability’ functions as a mechanism of civic stratification within the procedural framework introduced by the New EU Pact on Migration and Asylum, is that vulnerability functions as a secondary mechanism of civic stratification within a hierarchy produced primarily by mandatory procedural differentiation. It can correct civic deficit by providing necessary support, and it can selectively insulate applicants from restrictive procedures where that support cannot be provided. At the same time, it distinguishes applicants whose exposure to those procedures requires intervention from those treated as capable of enduring them, thereby lending moral legitimacy to the contracted baseline. 
The problem of stratification identified in this dissertation is thus not one that is principally concerned with vulnerability; the issue is with the Asylum Procedures Regulation’s and the Screening Regulation’s transformation of the Common European Asylum System. These instruments create a border regime where people seeking international protection are more likely to be met with suspicion and restriction and consequently funnelled into procedures that make it harder for them to vindicate their rights. The accelerated and border procedures are called ‘special procedures’, but the way the law is now structured, it seems likely the majority of applicants will be siphoned into them. A finding of special needs or needing special procedural guarantees can soften the effects of this contraction or elevate people off of the lowered procedural floor, granting some people reprieve and abandoning the rest. Ultimately, vulnerability should not be understood as a simple corrective to inequality within asylum law, but also as one of the ways that inequality is organised. The New Pact thus maintains the promise of protection while making access to that protection conditional, selective and stratified.
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· Regulation (EU) 2024/1349 of the European Parliament and of the Council of 14 May 2024 establishing a return border procedure, and amending Regulation (EU) 2021/1148 [2024] OJ L 1349
· Regulation (EU) 2024/1356 of the European Parliament and of the Council of 14 May 2024 introducing the screening of third-country nationals at the external borders and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817 [2024] OJ L 1356
· United Nations Convention Relating to the Status of Refugees, July 28, 1951, 189 U.N.T.S. 137






11

image3.jpg
VUNIVERSITY Faculty
VU A% AMSTERDAM of Law




image1.jpg
VRIJE
UNIVERSITEIT
AMSTERDAM




image2.jpeg
VRIJE
UNIVERSITEIT
AMSTERDAM




