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Part A

Answer-to-Question-_1_

Sub-question 1

AgMaster Functional Analysis

In performing this functional analysis more information about the broad based 

characteristics of the agricultural chemical products market would be helpful such that 

the signifact functions, assets and risks were easily identified. 

HC1

- Functions

- Provides direction to Sub 3 related to manufacturing quantities

- Logistics functions (Potentially) - related to sending inventory of products to

Sub 1 and Sub 2

- Potentially strategic guidance related to development of relationship with

ChemPower to Sub 2

- Assets

- routine business assets, office space

- potentially has warehousing assets for products it receives from Sub 3;

however, could also be selling to Sub 1 and Sub 2 on a drop ship arrangement

- Risks

- Capacity risk - because it makes decisions for Sub 3 it bears the resulting risk

from the capacity of products it manufactures for sales to its subsidiaries

Sub 1

- Functions

- Manufacturing activities - as it is the IP owner these are

presumably self lead activities



 

- Research and development - Presumably related to the

manufacturing know-how and patents it owns

- Marketing and distribution functions

- Purchasing functions related to products from HC1, Sub3 as well as third

party in country B

- Potentially some warehousing activities related to storage of both 

products manufactured and the products prior to sale to related an unrelated parties

- Assets

- Intangible assets - tradenames, manufacturing know-how, patents,

customer relationships with the wholesalers it sells to

- Tangible assets - manufacturing facilities and equipment, research and

development facilities and equipment, distribution facilities and equipment, such as 

storage space

- Risks

- Development risk, will the technology it develops be beneficial in making

profits

- Product liability risk - risk that its products cause harm

- Capacity risk - because it owns its own IP and performs distribution functions

it likely makes decisions about inventory levels that it needs to produce

- Inventory risk - risk of loss of stored product

Sub 2

- Functions

- Marketing and distribution functions

- This wil include decisions about how much product should

be purchased

- Purchasing fucntions related to products from HC1, Sub 3 and the third 

party in Country C

- Business development related to relationship with ChemPower

- Assets

- Distribution assets related to distribution activities such as warehousing 

space



- Customer relationships with wholesalers

- Relationship with ChemPower

- Risks

- Market risk related to the products that it sells in its market. Not described 

as a captive distributor, so will need to make decisions on inventory levels.

- Invetory risk to the extent that it keeps the products it has prior to sales

Sub 3

- Functions

- Contract manufacturing for HC1

- Marketing and sales to third party customers

- Assets

- Facilities to manufacture products and equipment for manufacturing

- Facilities related to products distribution

- third party customer relationships

- Risks

- Sub 3 will have limited risks for contract manufacturing as as it is a contraact

manufacture for HC1

- Market risks related to distribution of products to third parties related to

products that are not involved with ChemPower

Sub-question 2

- Sub 1 / Sub 2 sales to related parties

- The CUP is likely appropriate here as there are sales of products to both related

and unrelated parties. Provided the products are sufficiently similar, Sub 1 and Sub 

2's sale price to both related and unrelated parties could be reviewed. As there are sales 

to both 

their own countries and other jurisdictions, market characteristisc would need to 

be reviewed to confirm that comparison of sales across borders are appropriate

- Sub 1 / Sub 2 purchase of products from HC1 and Sub 3 for distribution



- Again, the CUP is likely appropriate here as both Sub 1 and Sub 2 also 

purchase products from an unrelated party for distribution. Product characteristics would 

need to be reviewed and compared to make sure they were similar enough to apply the 

CUP. As the purchases from unrelated parties come from the same jursidcition that Sub 1 

and Sub 2 operate in it may be necessary to perform a freight adjustment for purchases 

from the related parties

- If the CUP could not be applied for product comparability reasons then the RPM 
may potentially be appropriate in reviewing the resale price at which Sub 1 and Sub 2 sell 
the related party purchased products and the unrelated party purchased products. The 

gross margin earned on the sale would be reviewed and compared. This method may 

work better if the products purchased from the related parties and third parties are not the 

same.

- Sub 3 purchase of products from HC1 for sales to unrelated parties

- As Sub 3 does not purchase products from an unrelated party for distribution

there is not an internal comparable available. 

- CUP with external comparables could be applied; however, it may be difficult to

get data for the external comparables to appropriately make the necessary distinctions for 

comparison. 

- RPM (with external comparables) / TNMM (with a sales based NPI) could be

applied here. In both cases Sub 3's financials results on its resale of products purchased 

from HC1 would be compared to the financial results of third parties performing similar 

functions. For the RPM, it would be best to compare transactional gross margin earned by

Sub 3 to the gross margin earned by third parties engaging in similar transactions 

performing similar functions; however, this data may be hard to find. TNMM may be 

more easily applicable using comparable data from a third party database; however, 

consideration should be given to the quality of the information that can be found on the 

data from the database. 

- Sub 3's provision of contract manufacturing services to HC1

- While Sub 3 performs contract manufacturing activities for ChemPower, the

AdMaster group purchases the ingredients and compenstates Sub 3 for its contract 



 

manufacturing activities; therefore Sub 3 is not directy engaged in a transaction with 

ChemPower

- Provided that Sub 3 does not perform contract manufacturing services for any

third parties the CUP is likley not applicable here. The CPLM or TNMM (with a cost 

based NPI) with Sub 3 as the tested party is likely the best approach here. In both cases, 

Sub 3's financial results would be compared to the results of unrelated third parties that 

perform similar manufacturing functions. If manufacturers in teh same industry could be 

found it would be ideal. The TNMM may be more realistic to apply in this case as 

external comparable data for application of the CPLM may not be able to be found, or if 

it is found, accounting classification between the third party data and the financials for 

Sub 3 may be different making comparison of data at the gross level difficult 

- Distribution of ChemPower

- Profit split - the profits remaining from the sales of ChemPower after

compensating Sub 3 for its manufacturing and distribution activities should be split 

between HC1 and Sub 2 provided that HC1 performs strategic functions related to 

guidance on manufacturing performed by Sub 3. Sub 2 would be compensated because 

they invested in developing the customer relationship with ChemPower. More 

information would be needed on the activities of HC1 and Sub 2 to determine the most 

appropriate way to split the profits. 

Sub-question 3

- The main issue seems to be related to the products sold and if they are branded products

or unbranded products. There are several instances where purchases come from related

and unrelated parties, then in the case of Sub 1, also instances where Sub 1 does its own

manufacturing and branding. The IP included with the products purchased from related

and unrelated parties would need to be understood for comparing the two transactions.

- Additionally, AgMaster has several instances where there are related party and unrelated

party transactions within its group structure. A functional analysis would need to be

performed with respect to the activities of AgMaster for both the related party and

unrelated party transactions to see if they were comparable and could be compared for

purposes of applying the transfer pricing methods.



 

- In a comparability analysis, per the guidance in Section 3.4 of the OECD Guidelines,

this would involve an interative process between steps 4 - 7.

Step 4 is the review of of internal comparables, 

Step 5 is the review of external comparables, 

Step 6 is the selection of a TPM

Step 7 is the identification of comparables for application of the selected CPM

- As highlighted when the method selection was discussed in Sub-question 2, one key

place for this is where Sub 1 and Sub 2 purchase products for distribution from HC1 and

a third party within their country. This internal comparable is likely usable provided that

Sub 1 and Sub 2 perform similar activities related  to both products and that for both

products Sub 1 and Sub 2 do not perform branding activities related to the products sold.

-------------------------------------------
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Part A

Answer-to-Question-__2_

Sale of Existing Products (not HostBuddy) Under License Arrangement

There is not much information included that discusses the sale of legacy products by Sub 

1 under the licensing arragement. To get a better idea of the activities performed by 

Jervax Ltd. (JL) and Jervax Sub 1 (Sub 1) a comparability analysis would need to be 

performed. Based on the results of this comparability analysis, the licensing arrangement 

would be reviewed to understand if it is in line with the arm's length principle (ALP). To 

be in line with the ALP it would need to be deomonstrated that the transaction was priced 

as if JL and Sub 1 had interacted as third parties performing similar functions under 

similar circumstances. 

Key areas to understand would be best identified through a review of the web hosting 

industry and the Jervax company as a whole (information that may be found in an annual 



report or the Master File if one is available), but general features that would be key would 
be the IP related to the webhosting products sold, the activities performed by both JL and 

Sub 1 related to those legacy products and what risks are incurred related to selling the 

legacy products to third parties including who financially bears these risks and who 

makes decisions related to management of the risks. The business strategies that is 

pursued by Jervax group would also be helpful as it may shed light onto economically 

significant factors for the group. 

In choosing a transfer pricing method to be applied to review the licensing arrangement, 

it would be necessary to understand the internal and external comparables available. The 

availability of this data will drive selection of the method used to review the pricing. 

Additionally, there is also an additional related party transaction to be considered. Sub 1 

negotiates and concludes contracts for web hosting services with related and third party 

customers in Country Y, its jurisdiction. Provided that the functions performed by Sub 1 

related to both are the same then a CUP could be applied here to review the pricing on 

Sub 1's webhosting services. While these transactions within Country Y do not cross 

borders, it may be helpful to review their results such that the profitabilty on Sub 1 on its 

license of legacy products could be reviewed with assurance that further related party 

pricing is not impacting their results by understanding or overstating sales (this assumes 

that the 15% license is also charged on related party sales in Country Y). 

Development and Commercialization of HostBuddy

There seems the be a split between the development, enhancement, maintenance, 

protection and exploitation (i.e., DEMPE) functions performed for HostBuddy. 

HostBuddy's intellectual property has been registered in Country X by the directors of JL 

so it could be argued that they are performing the protection functions related to the IP 

resulting from development. To fully attribute ownership of the IP to JL, it would be 

necessary to view an arrangement where JL is providing strategic diretion to Sub 1 

related to the development activities and compensating Sub 1 for its development 

activities. Regardless of the level of intelligence and credentials observed by the 



developers in Sub 1, JL could be adequately providing strategic direction for HostBuddy 

if it could be substantiated that they were making decisions on the development activities 

at certain points throughout the development process. This would attribute ownership of 

the HostBuddy IP to JL because it would show that they were responsible for making 

final decisions related to the advancement of the project considering the risks in future 

development weighed against the risk of future successes. In this arrangement, JL would 

need to compensate Sub 1 for its development activities similar to how a third party 

would be compensated for similar development activities. This could most likely be 

accomplished through a return on Sub 1's costs related to development of HostBuddy.  

If this was the case and JL was characterized as the IP owner and Sub 1 was only a 

contract developer then it may be possible for sales of HostBuddy in Sub 1's market to 

fall under the licensing arrangement described for the legacy products. 

If Sub 1 was developing HostBuddy on its own without strategic guidance or direction 

from JL, then a different arrangement would need to be considered. A Cost Contribution  

Arrangement could potentially be considered provided that JL performed some level of 

activities related to development of HostBuddy. Alternatively, a profit split could be 

employed to split the non-routine profits from host buddy. 

In both cases, an understanding of the contractual terms between JL and Sub 1 would 

need to be understood, then the functions of the parties would need to be reviewed in the 

lense of how they generate value for the Jervax Group. Key things to understand related 

to the functions would be who holds decisions related to the risk of developing 

HostBuddy. If there is a mismatch between the contractual allocation of these risks and 

the actually risk management activities then it would be necessary to allocate the risks 

according to how they would be seen in third party arrangements. Then transactions 

related to the sale of HostBuddy would need to be reviewed. 

-------------------------------------------
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-------------------------------------------

Part C

Answer-to-Question-_8__

Sub-question 1

First and foremost, an APA is described in the OECD Transfer pricing guidelines as an 

administrative approach to avoiding double taxation. It is an arrangement that determines, 
in advance of controlled transactions, an appropriate set of critiera (including the method, 
comparables, adjustments to comparables and critical assumptions around future events) 

for the determintion of the transfer pricing for those transactions over a fixed period of 

time. 

The process is initiated by the taxpayer and will include at least one (but preferably all, 

but if not all then the key parties) to an intragroup transaction or collection of 

transactions, and at least one, but hopefully at least two if not more, tax administration 

involved in reviewing the transfer pricing associated with the transaction. The tax payer 

presents its case before the tax administration(s) involved including the facts and the 

method the would like to apply, then the tax administration(s) ultimately reach(es) a 

conclusion on how the transaction(s) should be priced to the taxpayer. 

APAs eliminate uncertainty through enhancing the predictability of tax treatments 

provided the information in the APA is consistent with what is occuring and the critical 

assumptions are met. APAs can be recommended for transactions where disputes are 

common because they provide this certainty and can be a way to avoid costly audit 

procedures.

There are unilateral APAs meaning an agreement between the taxpayer and one tax 

administration, there are bilateral APAs meaning agreements between the taxpayer and 

two governments, and where the transaction involves multiple transactions there are 

multilateral APAs, so between the taxpayer and three or more governments. Bilateral or 

multilateral APAs are recommended. As stated above, the purpose of the APA is to 



provide certainty in reviewing transfer pricing associated with a transaction. A bilateral or 
multilateral will allow the governments involved in review to all agree ahead of time 

which will prevent disputes down the road and the potential for double taxation. 

Unilateral APAs, while potentially helpful with the tax administration that they are 

concluded with, could also result in double taxation as the tax administration that is not 

party to the APA could propose an adjustment, with the only way to mitagate the 

adjustment being to break the terms of the unilateral APA reulting in double taxation. 

Sub-question 2

A cost contribution arrnagment (CCA) is a contractual arrangement to sare the 

contributions and risks involved in the joing development of an intangible asset, tangible 

asset or services. This is not the creation of a new entity or place of business, nor does it 

require that the participants combine operations. Rather, a CCA just allows the 

participants to exploit their interets in the outcome of the joint development in their 

individual businesses. 

To apply the arm's lenght principle, the value contributed by the participants would need 

to be consistent with what independent enterprises would have agreed to contribute at 

arm's length. This is partial different from other arrangements, as the participants would 

expect to see benefits from these contributions in proportion to their contributions. 

Benefits could be income received or costs saved. It is necessary to first value the 

contributions by each participant so that the proportion of benefits can be appropriately 

reviewed. To value the contributions, the analysis would be consistent with transfer 

pricing principles where value is determined based on the functions performed, assets 

employed and risks assumed by the parties. 

The CCA is only arm's lenght to the extent that the beneneifts received reflect each 

entities share of contributions. Where there is a mismatch in contributions and benefits, 

balancing payments are necessary such that the party that is lacking in benefits is 

essentially "topped up" by the other party that has been over compensated according to its



 

contributions. This should not change the net from the joint development, but should 

rather just appropriatey reallocate. 

The following information would be necessary to include as part of the initial terms of 

the CCA:

1. Who is participating (i.e., who is expected to receive value from this joint

develpoment)

2. A list of all the associated enterprises that are expected to exploit the results and how

they will exploit it

3. What activities are going to be covered by the CCA and how the activitie will be

managed and controlled

4. how long the agreement will last

5. how benefits will be measured and the projections used in determining these benefits

6. how future benefits are expected to be exploited

7. What each participants initial contribution to the arrangement is and what its value is

8. the responsibilities and tasks and how they will be allocated among the parties to the

CCA, in particulary those related to DEMPE

9. What happens and how someone can withdraw from the CCA

10 how balancing payments will be made or how adjusments will be made to reflect

changing economic circumstances

Over the course of the CCA it would need to be documented:

- any changes to the arrangement including the terms, participants, or activities and what

affect those changes have

- a comparison of the projections used to apportion benefits and the actual share of

benefits

- the annual expenditure incurred in conducting the CCA activity, the form and value of

all contributions made during the terms and how that value is determined.

-------------------------------------------
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Part C

Answer-to-Question-_6__

In general, the Master File (MF), Local File (LF) and country by country reports (CbCR) 

service to do the following as described in Chapter V of the OECD Guidelines, Section 

5.5

- ensure that taxpayers give consideration to transfer pricing requirements in setting

prices,

- provide the tax administrations with information necessary to review the transfer pricing

and conduct an informed risk assessment

- provide tax administratiions with information needed to conduct a thorough audit of an

entities transfer pricing; however, it is likely on audit that additional information will be

necessary.

Within the BEPS Action items Action 13 was aimed at increasing transparency by all 

entities which forms the basis of the MF, LF and CbCR. 

The MF:

- this contains standard information relevent for all entities within an MNE

- Annex I of Chapter V of the TP Guidelines includes the specific things to be covered by

the Master File. In general the information should allow for a reader to walk away with a

general understanding of how the group is structured, what drives profits for the group, a

description of the most significant supply chains for the group, the functions performed

by the group, the assets owned by the group and the main risks incurred. A discussion of

the intangibles owned and employed by the group including the development activities

for those intangibles would be included. A discussion of the groups financing

arrangement and general financial position is also necessary.

The LF:

- information on local operations, in particular an analysis of material transactions for the



 

local taxpayer

- Annex II of Chapater V of the TP Guidelines includes the specific things to be covered

by teh Local File. In general, this information includes a review of the local entity

including a description of the local organizational structure and how this fits in with

group leaderships, the strategy of the local business, the controlled transactions

conducted by the local entity and financial informtion for the local entity showing how

the transfer pricing ties in with the overall financial statements.

- For the transactions conducted by the local entity it is necessary to include a review of

the functions performed by all parties to the transaction, the contractual arrangements for

those transactions, the transfer pricing methods applied to review the transactions and an

in depth description of how they were applied including information on any comparables

used and adjustments to those comparables.

The CbCR:

- information on the global allocation of the MNE's income and taxes paid in addition to

indicators of economic activity within the MNE Group

- Annex III to Chapter V of the TP Guidelines incluedes examples of how to structure an

CbCR report which further details what is included.

In practice a tax authority will use the information presented to review the entity from its 

jurisdictions transfer pricing. The MF and CbCR should give the tax authority a sense of 

how the Local entity fits within the broader group picture. The CbCR may highlight areas

that should be further described in the LF. For example, if the entity is in an overall loss 

and has a significant amount of related party revenue the LF should include a description 

of why there was a loss and why the transfer pricing was not the reason for that loss. 

Overall the MF and CbCR provide great context for a tax authority to then look to the 

Local File for additional detail about the operations in the particular jursidction. 

-------------------------------------------
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Part B

Answer-to-Question-_3__

All sub-questions

For both B and C, it would be necessary to compare their arrangement to the 

arrangements where third parties perform similar functions, employ similar assets, and 

incur similar risks. Because the licensed name is connected to the products that are 

distributed it is necessary to consider the terms of the product sale along with the terms of 
the license; however, this does not necessarily mean they have to be priced together.  

Royalties to C

For the royalties charged to C, it seems that there is a comparable third party arrangement 
in place with the independent distributor in country D. As such, it seems that the royalty 

paid by C is not arm's lenght considering that they pay a higher price than the 

independent distributor in a similar market that distributes similar products and uses the 

intangible licensed in a similar way. 

The fact pattern provided is not complete, however, such that it is possible that D 

performs additional marketing activities (similar to those performed by B) that are not 

performed by C. If this is the case the a CUP method analysis using D as a comparable 

transaction is not possible. 

Here it would be best to perform an analysis to see if there are external agreements for 

the license of similar IP where the licensee does not conduct advertising activitites. If this 
information is available, then the licnce rate in the third party agreement can be compared 
to the license rate in the related party agreement between A and C. This information, 

however, is not likely to be available as it will be difficult to tell what activities are 

conducted by the third parties in unrelated agreements. 

If this is the case (i.e., information not available), then it may be possible to conduct a 



TNMM analysis to review the overall results of C compared to the net results of a 

comparable company performing similar functions, employing similar assets (i.e., a brand 
on products), or incurring similar risks. Because the TNMM is at the net level, both the 

product pricing and royalty will be captured, but they are somewhat interrelated as 

without the products purchased from manufacturers in jurisdiction A, C wouldn't have a 

need for the license. 

Royalties to B

For the royalties charged to B, it would again be ideal to review any other licensing 

arrangements between A and a third party where the third party also performed 

substantial advertising functions. If this is available, then the prices for the licensed IP 

could be directly compared under the CUP Method, if this is not available then a search 

could be performed for arrangement between two independent parties where the licensor 

licenses its market leader brand name to a licensee that conducts substantial advertising 

activities. This arrangement is, however, unlikely to be found. 

Since the goal of using the brand name and the goal of performing the marketing 

activities in Eurpoe is to sell more products it may be most appropriate to apply a profit 

split, or a two sided method here. For the profit split, the license would be reviewed with 

the product sale as both activities end goal is to gain revenue from the sale of products. A 

profit split is appropriate here because both parties contribute non-routine IP to the 

transaction. A contributes the brand and B contributes to the development of the brand 

within its market. Profits on the distribution of products could be appropriately split 

between A and B according to the the investments they've both provided in getting the 

products to market. 




