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Date 26 September 2024   

 
Dear Sir or Madam 
 
Thank you for your submission concerning HMRC’s position on ordinary share capital for the 
purposes of s987 ITA 2007.  
 

1. Relevance of Warshaw 

1.1 You are correct that it is now HMRC’s position that whether a dividend is cumulative 

or not has no bearing on whether a share carries a right to a dividend at a fixed rate. 

1.2 This follows from the Upper Tribunal decision in Warshaw, and in particular on the 

basis of the judge’s comments at paragraph 20, which you cite at paragraph 2.3 of 

your submission.  Also relevant was the commentary at paragraph 38 that ‘In our 

opinion, “rate” in this context describes the relationship between two variables or 

different units of measurement, expressed as a ratio.’ 

2. Guidance  

2.1 We are grateful to you for indicating that when we updated the guidance to reflect the 

comments in Warshaw we missed the example concerning payments that have to be 

approved by a regulator. We will update the guidance shortly to the following.  
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Description Ordinary 
Share 
Capital 

Comment 

Fixed rate of 10% but 
dividend only paid on 
regulator authorisation  

No The rate and amount are both fixed in this 
situation and HMRC do not view the fact that the 
regulator can prevent payment as changing the 
analysis.  

 
2.2 With regard to your detailed questions, the guidance is illustrative to help readers find 

the right answer, and the list is not exhaustive. Outside the bulk of clear cases, 

whether or not shares are ‘ordinary share capital’ can only be conclusively 

determined on the basis of the wording in the legislation. S987 ITA 2007 is clear that 

this includes all issued share capital, however described, except for the capital which 

only gives a right to a dividend at a fixed rate, but no other right to share in the 

company’s profits.  

 

2.3 This test has two parts to it: that there is only right to a dividend at a fixed rate, and 

that there is no other right to share in the profits of the company. Whether the rights 

attached to shares meet this test will be a question of fact.  

2.4 With regard to your particular query regarding ordinary shares, in practice it is more 

likely that preference shares with dividends at a fixed rate will not be ‘ordinary share 

capital.’ This is on the basis that ordinary shares tend to have a more complex set of 

rights attached which may give the holders other rights to share in the company’s 

profits. However, it is the rights attached to the share which are determinative, not 

the label under which the share capital is issued.  As noted above, the starting point 

under s987 ITA 2007 is that all of a company’s issued share capital is ordinary share 

capital unless it meets particular conditions. 

 
 
 
Yours faithfully 
 
 
 
 
Caroline Bryson 
Policy and Technical Advisor 
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