Revenue and Customs Brief 16 (2015): remittance basis treatment of foreign
income and gains used for loan collateral

Conference Call 16 October 15:00 to 16:00 between HMRC representatives and
stakeholders

Paul Jefferies (PJ) the HMRC policy lead chaired the conference call. He explained
that the purpose of the call was to address specific issues with respect to the

15 October 2015 Announcement and that there would be a face to face meeting for a
detailed discussion of the legislation and the way it is applied.

It should be noted that the HMRC technical view set down in the 4 August 2014
Announcement is disputed. This point was raised by a number of stakeholders. It
was, however, decided that pragmatically it was necessary to agree to differ on that
point so as to get clarity on HMRC'’s view on how it would look to apply the
transitional provisions it felt were necessary.

Background/reasons for the 15 October 2015 Announcement

PJ wanted to provide some background to where we are now. He explained that he
had been the HMRC policy-lead in this area since May/June 2015. He came into the
situation then with a fresh pair of eyes and reviewed the position.

PJ said that from an HMRC perspective it could not consult prior to the

4 August 2014 announcement because it felt that some individuals were taking
advantage of its RDRM Guidance on FIG and collateral to enter into transactions that
HMRC considered to be of an avoidance/abusive nature.

The HMRC terminology (avoidance/abuse) used in connection with transactions
using FIG as collateral for relevant debts was not accepted by stakeholders, but it
was felt that this was an issue where agreement over terminology would not be
reached, so it needed to be set aside if the call was to move forward productively.

PJ said that having worked through the issues it was appreciated that there were
genuine concerns with the transitional provisions and so a decision was made to
revise the position set down in the 4 August 2014 Announcement to ensure HMRC'’s
change of practice operates as intended. Working through the issues took time and
they had to get further legal advice and this was why it took so long for the
publication of a follow up Announcement.

Questions with respect to the 15 October 2015 announcement
Disclosure requirement now dropped in its entirety

The 15 October Announcement makes it clear that: “From today, there is no
requirement to repay or replace foreign income and gains collateral with non-foreign
income and gains collateral before 5 April 2016.” There is no mention made of
disclosure but it is assumed that HMRC no longer requires disclosure with respect to
either loans that have or have not been repaid/replaced. PJ confirmed that this was
correct and that the whole disclosure requirement has now been dropped by HMRC
for loans falling under HMRC'’s previous practice.

Timing issues



HMRC was asked about the position for loans taken out pre 4 August 2014 where
the funds were not brought into the UK prior to that date.

HMRC Technical, specifically Paula Ciuraj, (PC)) answered this question. PC said
that the facts of each case would need to be considered with the key issue being
whether the loan was taken out for something for which there was a binding contract
for sale prior to 4 August 2014. For example:

¢ HMRC would be more likely to accept that grandfathering applied if a loan was
taken out pre 4 August 2014 for the acquisition of a UK property with respect to
which contracts were exchanged on 3 August 2014 and the funds came into the
UK on 5 August 2015.

e Where a £100,000 loan secured on FIG collateral is taken out on 17 July for
general UK expenditure, £75,000 is brought in prior to 4 August 2014 and the
remaining £25,000 is brought in on 25 October 2014 there is grandfathering with
respect to the £75,000 but HMRC will argue that the £25,000 is a taxable
remittance.

HMRC felt that this timing issue was only likely to apply in a small number of cases
and since the answer as to whether grandfathering would apply was likely to be so
fact specific it was suggested that individuals (or their tax agents) contact PC and PJ
(using the e-mail addresses provided at the end of Revenue and Customs Brief 16
(2015).

When does a loan become a new loan?

There was some discussion about when a loan would become a new loan, a specific
concern being rollover loans. Stakeholders felt that simply changing the interest rate
did not create a new loan. HMRC felt that the issue was too technical for the
conference call so it was held over for the meeting.

Business investment relief

A question was asked about the potential for a business investment relief claim
where there is a post 3 August 2014 remittance and no binding contract (so
grandfathering does not apply). This was covered in some of the draft FAQ material
shared in the discussions between HMRC and the stakeholders but not in the 15
October 2015 Announcement. This was another issue that HMRC felt was
sufficiently technical to hold over until the meeting.

Other issues

The point was made by stakeholders that HMRC'’s new interpretation (if correct)
means that tax may have been collected where FIG was used as collateral for pre 4
August 2014 loans and the funds were used/brought to the UK pre 4 August 2014.
The fact that HMRC decided not to proceed did not affect that, so on the basis that a
remittance can only happen once stakeholders suggested it was technically possible
(if the HMRC interpretation is correct) to bring the FIG into the UK (or use it to
provide a UK benefit) without triggering a tax charge.



HMRC expressed the view that using or bringing the FIG in the UK on or after 4
August 2014 should be taxable, but they would consider the position under the
legislation and clarify this at the meeting.

To an extent stakeholders could understand the HMRC position on the above.
However, there was considerable concern about individuals who had crystallised tax
liabilities prior to the 15 October 2015 announcement, incurred legal costs and/or re-
financed on less beneficial terms. Such individuals were understandably very upset
and felt that they had been penalised for doing what HMRC required when it would
have been better for them to have held out to see what might happen. The
stakeholders all felt that it was only fair that there should be relief at least where tax
liabilities had been crystallised unnecessarily. HMRC did not see how this could be
possible as from the perspective of the technical team a remittance was a remittance
and there was no scope to allow a specific relief for re-arranging/re-winding the loans
in accordance with its 4 August Announcement.

PJ said that it was accepted that this was not a comfortable situation and that the

4 August 2014 Announcement had not been meant to cause unnecessary tax
liabilities. The aim was to stop what it saw as the abuse and sort out the position
going forward. It was unfortunate that there was such a long time between the 4
August 2014 Announcement and the 15 October 2015 Announcement. The issues
did, however, need to be looked into carefully and legal advice was required. HMRC
could have stuck to the 4 August 2014 position but it felt it was better to change to
assist those who could not unwind.

The stakeholders felt that the key issue, which had caused the problem here, was
the failure to consult over the transitional provisions. Whatever the HMRC protocol
on not consulting where it felt there was avoidance and abuse it was felt that it could
have issued a briefer announcement in August 2014 with a statement that it would
consult on the transitional provisions. It was felt that this could have avoided these
issues.

PJ acknowledged there are difficult issues and rough edges with respect to the
transitional provisions. There will also be difficult issues with the position going
forward. HMRC want to arrive at a sensible and pragmatic position with respect to
the operation of the legislation going forward and that will be the main purpose of the
face-to-face meeting.

The follow up meeting
Everyone wants the face-to-face meeting to be held as soon as possible. Given the

logistics the meeting is likely to be in a couple of weeks. PJ will send through a
selection of possible meeting dates so the best one can be determined.



