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PART A 
 

Question 1 
 
Candidates will be expected to describe changes in the Irish tax legislation in response to the 
BEPS programme and an ability to articulate how such measures could impact on Irish 
attractiveness to FDI will earn extra marks. For such a question there is no prescriptive right 
answer. The following items would be expected to be amongst those addressed by students, 
and any additional valid points will also gain marks. For two areas candidates are expected to 
address this in detail, describing same, potential effect and impact. 
 
Ireland was among the group of countries to sign the BEPS Multilateral Instrument in June 
2017, ratifying the it in Finance Act 2017. The BEPS Multilateral Instrument provides a 
mechanism for countries to transpose the BEPS recommendations into their existing bilateral 
tax treaties. Some recommendations are considered to be “minimum standards” which 
countries have committed to implementing, while others are recommended best practices that 
countries can choose to adopt. 
 
Ireland has 74 tax treaties in place and the Multilateral Instrument will enable Ireland to update 
the majority of these treaties to ensure they are BEPS compliant without the need for separate 
bilateral negotiations. The Multilateral Instrument will have effect for Ireland from the beginning 
of 2020. The most important changes to Ireland’s treaties under the Multilateral Instrument will 
be the introduction strong anti-avoidance rules that should prevent treaty benefits being claimed 
inappropriately. 
 
Amendment to residency rules: Both Finance Act (No. 2) 2013 and Finance Act 2014 saw 
amendments to the Irish company resident rules. The measures were introduced to address 
situations where multinational enterprises (‘MNEs’) where exploiting the differences in 
residency rules in different jurisdictions to minimize their tax bills. This addressed perceived 
issues in relation to Ireland’s international reputation and ensured that no “Stateless” income 
was facilitated. 
 
The change came into effect for new companies from 1 January 2015 while a transitional period 
will apply until the end of 2020 for existing companies. This change brings Ireland’s rules into 
line with the rest of the OECD. Reference to end of double Irish/ onshoring of profits/ alignment 
of profits & substance. 
 
Introduction of Controlled Foreign Company (CFC) rules. On 1 January 2019, the Controlled 
Foreign Company (CFC) rules, as introduced in Finance Act 2018, became operative in Ireland 
for the first time. This is an anti-abuse measure designed to prevent the diversion of profits to 
offshore entities in low-tax or no-tax jurisdictions. It will work by subjecting the controlling Irish 
parent in such cases to immediate taxation unless certain conditions are met. 
 
A CFC charge will only arise to the extent that: (a) the CFC has undistributed income; and (b) 
the CFC generates income by reference to activities carried on in Ireland. There are also 
several exemptions available. In cases where a CFC charge does arise, it must be calculated 
in accordance with transfer pricing principles. The amount upon which the charge is calculated 
is capped by reference to the undistributed income of the CFC. 
 
The CFC charge is applied at the Irish corporation tax rates (12.5% to the extent the profits of 
the CFC are generated by trading activities and 25% in all other cases). 
 
In summary, where an Irish company (or a company that is connected with it) which carries on 
relevant Irish activities (see below), artificially diverts income to a non-resident company that is 
under its control and unless those profits are distributed back to it, the Irish company will be 
subject to Irish tax on them. A credit will be available for any foreign tax suffered and if the 
foreign tax is greater than the Irish tax the CFC rules will not apply. 
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CBCR Legislation – directly as a result of the BEPS project, CBCR legislation was introduced 
in Ireland. Country by country reporting (as proposed by Action 13 of the BEPS Action Plan) 
was formally introduced in Ireland as part of Finance Act 2015. The new s891H TCA 1997 
applies for accounting periods commencing on or after 1 January 2016. 
 
For multinational groups where the ultimate parent is tax resident in Ireland, the parent will be 
required to provide a country by country report (CBCR) to Revenue within 12 months of the end 
of the fiscal year end. The CBCR requirements do not apply if the group’s consolidated turnover 
is less than €750 million. The ultimate parent must notify Revenue that it is an ultimate parent 
entity for the purposes of s891H TCA 1997. 
 
Introduction of the Knowledge Development Box: Finance Act 2015 introduced the Knowledge 
Development Box (‘KDB’), the first patent box in the world to conform to the OECD’s new 
‘modified nexus’ standard. From a practical perspective, this means that Ireland has been the 
first country to narrow the scope of its KDB, whilst certain other KDB schemes remain in 
operation for at least a number of years. 
 
The KDB provides that an effective corporation tax rate of 6.25% applies to the profits arising 
to certain intellectual property assets which are the result of qualifying R&D activity that is 
carried out by an Irish taxpayer. In line with the OECD ‘modified nexus’ criteria, the amount of 
profits that can avail of the relief is determined by the proportion that the Irish company’s R&D 
costs bear to the total R&D costs incurred to develop the qualifying assets. In essence, this 
means that if a company performs 50% of the R&D that developed an asset in Ireland, then 
50% of the income arising to that asset qualifies. 
 
Increase Revenue competent authority resources to defend transfer pricing disputes- One 
consequence of the current international focus on BEPS – and of the OECD Anti-BEPS Action 
Plan – is that there is likely to be a significant increase in the number of disputed profit 
adjustments for MNE’s leading to an increased risk of double taxation. 
 
In 2015, Irish Revenue committed to strengthening Ireland’s competent authority, and this has 
occurred to a certain extent, however the function still remains significantly smaller than other 
international trading partners. Revenue needs to ensure that the number of open cases and the 
time taken to conclude cases does not increase significantly and damage Ireland’s reputation 
as a location to do business. 
 
Ireland has given effect to the EU Council Directive on Tax Dispute Resolution Mechanisms as 
a means to resolve cross-border tax disputes. The Regulations apply to disputes arising in 
respect of tax years commencing on or after 1 January 2018. 
 
Introduction of formal APA programme – The final report on BEPS Action 14 – Making Dispute 
Resolution Mechanisms More Effective, contains a best practice recommendation that 
countries should implement bilateral advance pricing arrangement programmes. Recognising 
the Action 14 recommendation, as well as the need for greater certainty in relation to the 
taxation of cross-border transactions entered into by multinational enterprises (“MNEs”), Ireland 
decided to introduce a formal bilateral advance pricing agreement (“APA”) programme. Prior to 
the introduction of the formal programme, Ireland accepted requests for bilateral APAs on an 
ad hoc basis in situations where a double tax treaty partner has agreed to enter into a bilateral 
APA negotiation. 
 
The introduction of a formal programme provides certainty to taxpayers with respect to the 
process involved in applying for a bilateral APA and the ongoing reporting and administrative 
requirements once an APA has been entered into. 
 
Ireland’s bilateral APA programme is effective from 1 July 2016 and applies to bilateral APA 
applications made to Revenue on or after this date. The bilateral APA programme only applies 
to transfer pricing issues (including the attribution of profits to a permanent establishment 
(“PE”)). An application for a bilateral APA may be made by a company which is tax-resident in 
Ireland for the purpose of the relevant double tax treaty and also by a PE in Ireland of a non-
resident company in accordance with the provisions of the relevant treaty. The bilateral APA 
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programme is intended to apply in respect of a transaction(s) where the transfer pricing issues 
involved are complex, e.g. there is significant doubt over the appropriate application of the arm’s 
length principle, or where, for any other reason, there would otherwise be a high likelihood of 
double taxation arising (in the absence of a bilateral APA). 
 
As from 1 January 2017, Ireland (and all other EU Member States) is required to automatically 
exchange certain information on cross-border tax rulings and advanced pricing agreements 
(APAs) issued on or after 1 January 2017. In addition, certain tax rulings and APAs issued, 
amended or renewed on or after 1 January 2012 that were still valid on or after 1 January 2014 
are also subject to exchange. 
 
Exchange of information: Ireland has also implemented the OECD framework regarding the 
compulsory exchange of information on tax rulings issued on or after 1 April 2016. Tax rulings 
issued on or after 1 January 2010 that were still valid on or after 1 January 2014 had to be 
exchanged before 2017. The categories of tax rulings on which information must be exchanged 
are identified in the OECD BEPS Action 5 Final Report. 
 
Anti- hybrid: Article 9 of the ATAD provides for the introduction of anti-hybrid rules into Irish tax 
law. The anti-hybrid rules have been implemented as and from by 1 January 2019. 
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Question 2 
 
Part 1 
 
Domicile is a concept of general law. It broadly means living in a country with the intention of 
living there permanently. Domicile is a much more permanent concept than residence. 
 
Everyone has a ‘domicile of origin’ at birth, usually the domicile of the father if the parents were 
marred at the time of birth otherwise the domicile of the mother. During the minor years a child 
retain the domicile of the parent from whom they received it. If the parent changes domicile so 
does the child. In adulthood you keep your domicile of origin unless you choose to gain a new 
domicile. 
 
To gain a new domicile, you must show clear evidence that you: 
 

• intend to live permanently in the new country; and 
 

• do not intend to return to live in your domicile of origin 
 
You must break your ties with the former domicile. 
 
If you are ROI tax resident and domiciled you are taxed in ROI on your worldwide income and 
gains. If however you are tax resident but not domiciled you may be taxed on the remittance 
basis, i.e. on ROI source income and gain but only on foreign sourced income and gains to the 
extent that they are remitted. 
 
Remittances include not only direct transfers of money from abroad but also funds spend 
abroad on items remitted to ROI, e.g. online purchases, paying off a credit card etc. Also 
remittance routed via spouses are caught also. 
 
There is a long-standing Revenue practice to the effect that for individuals moving to Ireland for 
the first time, or Irish citizens returning to live in Ireland having been non-resident and non-
ordinarily resident when the income was earned, funds accumulated from income earned 
abroad prior to 1 January in the year that the individual becomes Irish resident will not be liable 
to income tax even if remitted after that date. 
Any remittances out of an account containing capital and income are treated as first coming out 
of the income part of the fund until such income is fully remitted. 
 
The remittance basis of assessment is applicable only in respect of foreign source income 
chargeable under Case III – it does not apply to income chargeable under Case IV of Schedule 
D). 
 
A person not resident but domiciled in ROI is not taxed in the ROI on income or gains unless 
they are ordinarily resident in ROI. You are ordinarily resident in ROI for three full tax years 
after the year you ceased to be resident in ROI. A domiciled and ordinarily resident but non-
resident person is taxed on: 
 

• Irish source income 
 

• Foreign source investment income if it exceeds €3,810. 
 
A person who is not domiciled and not resident or ordinarily residents only taxed on Irish source 
income and gains. Irish source gains include gains on ROI situate land and buildings, 
exploration and exploitation rights and shares that derive their value from such assets. 
 
Part 2 
 
ROI Capital Acquisitions Tax is charged on gifts and inheritances: 
 

• Received by ROI resident or ordinarily resident persons; 
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• Given by ROI resident or ordinarily resident persons; or 
 

• Which consist of ROI situate assets. 
 
This means an ROI resident person will be taxed on all gifts or inheritances they receive even 
if the disponer is non resident and the property is non ROI situate. 
 
Since 1999 domicile is not relevant to the basic charge to CAT. However when a non domiciled 
person moves to ROI they are not considered resident or ordinarily resident for CAT purposes 
until they have been resident for the previous 5 tax years. 
 
Part 3 
 
If a beneficiary is non resident they will only be subject to CAT if the disponer is resident in ROI 
or the property which is the subject of the gift or inheritance is ROI situate. 
 
In addition all gifts or inheritances left by an Irish Resident will be subject to CAT even if the 
beneficiary is non resident and the property is non ROI situate. 
 
Non residents should also consider the inheritance or gift tax in the country of residency and 
whether there is a double taxation convention that affords any relief from double taxation. 
 
Any statement on a tax return could be considered a declaration or an election. If domicile is 
declared by ticking a box on an official form it should be done with due consideration as that 
information can be shared with other Revenue authorities. 
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PART B 
 

Question 3 
 
Part 1 – Corporation Tax Computation for Deepstream Ltd for the year ended 31 December 
2019 
 
Based on the fact that Deepstream Ltd has a significant number of employees and it licenses 
to a large number of customers, the royalty income should be considered trading income in 
Deepstream Ltd, and thereby qualify for the 12.5% trading rate.  
 
Profit      EUR 40,000k 
Deduct foreign tax    EUR 3,000k 
    EUR 37,000k 
Corporation Tax @ 12.5%     EUR 4,625k 
Unilateral relief (see below)    EUR 125k 
Net Corporation Tax   EUR 4,500k 
 
Schedule 24 para 9DB provides for unilateral credit relief for “relevant foreign tax” in relation to 
royalties received from a non-treaty country of which Columbia is one. The maximum credit 
allowed in respect of royalty income which is suffered foreign withholding tax is the lower of (i) 
the foreign tax offered multiplied by 87.5% and (ii) the tax attributable to the relevant interest or 
royalty income. 
 
The corporation tax attributable to the amount of the relevant royalties is thus calculated as 
follows: 
 
(i) 87.5% of EUR3,000k = EUR262.5k 
 
(ii) Income attributable to relevant royalties:  
 

EUR10,000k/EUR100,000k × EUR3,000k= EUR4,000k 
Tax attributable to relevant royalties:  
(EUR4,000k– EUR3,000k) @ 12.5% = EUR 125k 
Lower of (i) and (ii)     EUR 125,000 

 
Part 2 
  
Domestic legislation provides for a 20% withholding tax rate on the interest payments. We are 
required to consider whether the OECD treaty reduces this rate. Article 11 of the Treaty deals 
with interest payments. Paragraph 1 and 2 provide that interest can be taxed in both 
jurisdictions. However, it reduces the interest withholding tax to 10% where the company 
receiving the interest is the beneficial owner. 
 
Paragraph 4 provides that this reduced 10% rate shall not apply if Deepriver Ltd carried on 
business in Israel through a permanent establishment and the loan in respect of which the 
interest is paid is effectively connected with the permanent establishment. In such a scenario, 
the interest would be taxed under Article 7 (Business Profits). 
 
Based on the information provided, in accordance with Article 5 Deepriver Ltd would be 
considered to have a permanent establishment in Israel. However, we are advised that the 
interest is a payment from an unrelated third party. Therefore, the interest should not be 
considered “effectively connected” with the permanent establishment. Therefore, paragraph 4 
should not apply. 
 
Therefore, Deepriver Limited should receive the interest payments net of a 10% WHT. In the 
hands of Deepriver Limited the interest is non trading in nature and will be taxed at 25%. Relief 
from double taxation for interest income received from a country with which Ireland has a double 
tax treaty is set out in Schedule 24 paragraph 4 TCA 1997. The credit allowed for foreign tax 
suffered on trading income cannot exceed Irish Corporation tax attributable to that income. 
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In relation to the WHT suffered, for Interest income that is trading, relief is generally available 
by way of credit in the first instance with any foreign tax not relieved by credit being relieved by 
way of deduction. In the case of non-trading income as is the situation here as it was received 
from a payor resident in a DTA territory, relief can be sought under the terms of the DTA.  
 
Part 3 
 
Consideration needs to be given to whether the migration of Deepstream Ltd to the UK results 
in an exit charge under Section 627 TCA 1997. 
 
Generally, where a company ceases to be resident in Ireland it will be deemed to have disposed 
of and reacquired all of the chargeable assets at market value (i.e. trademark and goodwill in 
this instance). 
 
This exit charge however does not apply to an “excluded company” i.e. a company of which at 
least 90% of the issued share capital is held by a “foreign company”. 
 
Deepstream Ltd is owned 100% by Deepriver Inc. Therefore, we need to determine whether 
Deepriver Inc. is a “foreign company”. 
 
A “foreign company” is a company which is not resident in Ireland, is under the control of 
persons resident in a DTA country and is not under the control of Irish resident persons or 
persons directly/indirectly controlled by a foreign company. 
 
As Deepriver Inc. is not resident in Ireland (resident in the US), is under the control of persons 
resident in a DTA country and is not under the control of Irish resident persons (it is under the 
control of US resident persons) the exit charge should not apply. 
 
Therefore, no Irish CGT should arise on the migration to the UK. 
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Question 4 
 

Part 1 
 
Income tax is deducted under PAYE on a real time basis. On or before each pay date the 
employer must obtain a tax code (RPN) for the employee and then notify Revenue of the 
payment they intend to make to the employee. 
 
Tax bands for a single individual are €35,300 per annum at 20% and the excess at 40%. 
 
Tax Credit deducted from the tax liability are €1650 personal tax credit and €1650 employee 
tax credit per annum. These bands and credits are apportioned for a weekly or monthly paid 
employee.  
 
Universal Social Charge is deducted at graduated rates from gross income. 
 
In 2020 the bands are: 
 
First €12,012 per annum  0.5% 
Next €8,472 per annum  2% 
Next €49,560 per annum  4.5% 
Balance     8% 
 
These bands are apportioned for a weekly or monthly paid employee.  
 
Pay Related Social Insurance (“PRSI”)  
 
PRSI is deducted by the employer at a rate of 4% where the weekly income exceeds €352. 
There is no deduction where total weekly income is below €352. 
 
In addition the employer has to make an employers contribution to PRSI of 8.8% of gross pay 
where the wages do not exceed €395 per week but where they exceed €395 the rate of 
contribution is 11.05% of the total. 
 
Part 2 
 
Irrespective of the tax residence position of the employee or the employer, income from a non-
Irish employment attributable to the performance in the State of the duties of that employment 
is chargeable to income tax in the State and is within the scope of the PAYE system of deduction 
at source. 
 
The employer can be released from the obligation to deduct taxes in ROI if they satisfy the 
conditions in the employment article of the relevant treaty and the additional Revenue guidance. 
Under the treaty the employment income is only taxed in the State of the Foreign employer if: 
 

• The employee remains resident in the foreign State and not resident in ROI; 
• The remuneration is paid by and on behalf of an employer who is not resident in the ROI; 
• The remuneration is not borne by a permanent establishment or fixed base of the 

employer in ROI. 
 
There is no requirement to register and deduct taxes as an employer if workdays do not exceed 
60. 
 
The employer can apply to the Irish Revenue for a release from the obligation to deduct if the 
number of workdays exceeds 60 days but does not exceed 183 days. Certain obligations have 
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to be fulfilled by the employer with respect to information on the employee and an undertaking 
given that should a liability to employment taxes arise the employer will make good the liability. 
Since 1 Jan 2018 a multi year test applied in arriving at the 60 days.  
 
Part 3 
 
With effect from 1 January 2018 the 60 days test was applied over two consecutive years and 
over multi years. Under these rules the employee would have breached the 60 days test and a 
release would have to be sought by the employer from Revenue within 30 days of 
commencement of the duties. 
 
If Revenue considered that the employee had become an integral part of the ROI business or 
that the ROI business had become the employees economic employer release might not be 
given and payroll taxes would have to be deducted. 
 
With effect from 1 January 2020, for the purposes of determining whether a dispensation from 
the operation of PAYE is required, employers are required only to consider the number of work 
days spent in the State in a single year of assessment, that is, in the year of assessment 
concerned. There is no requirement to consider work days spent in the State in two consecutive 
years or to be so spent in future years. 
 
If the employee recruited is resident in the ROI then treaty relief cannot apply. Payroll 
registration must be sought and deductions must be made from the first workday. Remote fall 
within this category – the employer can never avail of treaty relief and must set up an ROI 
payroll. 
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PART C 
 

Question 5 
 

By way of example I will use the SARP Special Assignee relief as an example to illustrate my 
point. 
 
This relief was introduced in 2012 to provide income tax relief for individuals assigned to work 
in the State. It was to encourage high earning individuals to take up employment roles and key 
positions in ROI companies. 
 
It provides for income tax relief on a portion of the income earned by the employee who is 
assigned by his or her relevant employer to work in the State for that employer or for an 
associated company of that relevant employer. A relevant employer is a company incorporated 
and tax resident in a country which has a tax treaty with the ROI. 
 
The relief applies to disregard 30% of the employee’s income which exceeds €75,000 in the 
relevant year. Income disregarded is not subject to income tax but is still subject to USC and 
PRSI. 
 
The relief can be claimed for a maximum period of five years. The individual must have, 
immediately before being assigned to work in the State, worked outside the State for a minimum 
period of six months for the relevant employer company in a country with a double taxation 
treaty with ROI. They must work in the State for a minimum period of twelve consecutive 
months. They must not have been tax resident in the State for the five years preceding the year 
of their arrival to take up employment in the State. For all years in which relief is claimed they 
must be tax resident in ROI. 
 
Where SARP relief is claimed the foreign earnings deduction, cross border workers relief or 
research and development relief or the remittance basis of taxation cannot also apply. 
 
The employer must report to the Revenue Commissioners within thirty days of the employees 
arrival that the employee satisfies the conditions. They must also file a form SARP 11A for each 
employee availing of the relief. They must also complete a SARP annual return before the 23rd 
of February after the end of each tax year. 
 
Each employee availing of the SARP relief is a chargeable person so they must file an annual 
tax return Form 11. The employer can make an application to Revenue to grant SARP relief at 
source in real time through the payroll. 
 
The mechanics of the relief mean that a qualifying employee earning €100,000 can claim relief 
from tax by excluding 30% of the excess over €75,000 from the charge. Since tax on income 
at that level would be charged at 40% in this example it is a saving of €3,000.  
 
If the qualifying employee earns 500,000 then the tax saving is €51,000. 
 
Since the threshold has now increased to €1m the maximum tax saving is €111,000.  
 
While the purpose of the relief is to encourage highly skilled labour and therefore highly 
remunerated workers to the ROI it is a significant relief which an Irish worker on the same level 
of salary in the same job cannot avail of. So in that sense it is discriminatory.  
 
However the benefit it brings to the ROI economy is not just the skilled labour but also the taxes 
on the portion of the salary not relieved by SARP of the individual who in order to qualify for the 
relief must become resident in ROI is a boost to the Exchequer. 
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Question 6 
 

The answer should be in letter format, making a series of suggestions for new reliefs or 
extension to existing reliefs to ease the tax burden. 
 
Some suggestions might be: 
 

• A tax relief similar to SARP but at much lower threshold levels for healthcare workers 
who have to move across Europe to assist in the crisis. 

 
• A release from the foreign employer obligation to set up an ROI payroll for remote 

workers restricted from travelling due to the crisis. 
 

• A double corporation tax relief deduction for additional expenses incurred as a result of 
changes made to accommodate the crisis – software upgrades to facilitate homeworking, 
etc. 

 
• The ability to carry forward unused corporation and income tax double taxation treaty 

credits from one year to the next due to downturn in income. 
 

• Relaxation of the residency days tests in cases where individuals were restricted from 
travelling. 

 
• Relaxation of the permanent establishment rules where building projects ground to a halt 

because of the crisis and site activity lasted more than 6 months. 
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Question 7 
 

Where a transfer pricing adjustment imposed on one party to a transaction results in higher 
profits in that jurisdiction, economic double taxation can arise if the other party to the transaction 
does not secure a corresponding reduction in profits. A correlative adjustment is defined as an 
adjustment of profits under the terms of a Double Taxation Agreement (“DTA”) which Ireland 
has entered into with another country (“the treaty partner”). 
 
Irish taxpayers cannot take a deduction in their tax return for increased payments to an 
associated entity arising from a transfer pricing adjustment for which relief may be available 
under a double taxation agreement (“DTA”). Further, Irish taxpayers cannot amend a tax return 
to seek a refund of tax arising as a result of a correlative relief claim unless the amount of the 
adjustment has been agreed in writing between the relevant competent authorities. The 
implications of these domestic provisions are that an Irish taxpayer’s only recourse to secure a 
corresponding adjustment is pursuant to Ireland’s international agreements.  
 
Irish taxpayers can request:  
 

• Correlative relief where the relevant DTA contains an article equivalent to Article 9 of the 
OECD Model Convention (“Article 9”); 

 
• Relief under the Mutual Agreement Procedure (“MAP”) Article of the relevant DTA (all of 

Ireland’s DTAs contain a MAP Article); or 
 

• Relief under the European Arbitration Convention (not applicable in this case). 
 
Relief from double taxation in the case of a transfer pricing adjustment (i.e. a claim for a 
corresponding or correlative adjustment) must therefore be claimed i.e. relief cannot be taken 
automatically.  
 
Each of the procedures require a taxpayer to present their case to the Irish Revenue 
Commissioners (“Revenue”) as Ireland’s Competent Authority (“CA”) and provide appropriate 
supporting information: 
 

• The legal basis for the claim i.e. the relevant article(s) in the Ireland US double taxation 
agreements (including a statement as to why the agreement quoted is the relevant 
agreement); 

 
• Set out how the relevant enterprises are associated; 

 
• Explain what the transfer pricing policy was prior to the audit in the other country 

(attaching a copy of any documentation evidencing that policy e.g. transfer pricing study, 
economist report, any other expert advice); 

 
• Set out those elements of the transfer pricing policy that the other country did not agree 

with and why. 
 
It will be necessary, in due course, to set out how the agreement with the US was arrived at to 
include the following details: 
  

• How the enterprise sought to rebut the assessment;  
 

• The process by which agreement was reached and how such an agreement is justifiable 
as arm’s length;  
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• The quantum of the adjustment agreed, and the financial years covered;  
 

• An account (if relevant) of the considerations leading to acceptance of a negotiated 
settlement as opposed to litigation (including, where available, a copy of the legal advice 
the enterprise received);  

 
• Contain a copy of the settlement agreement reached with the other country;  

 
• State whether any previous or subsequent years are to be audited where there is a 

prospect of similar issues arising; and  
 

• State whether there are audits being undertaken by other countries that might affect the 
profits of the Irish associated enterprise.  

 
In making a claim it is important to be aware that no relief will be available, inter alia, for:  
 
1. Interest and penalties imposed by the other country; and 
 
2. Secondary/repatriation of profits adjustments implemented under the laws of the other 

country. 
 
If the merits of the claim are accepted, Sealed Co will be asked to submit revised tax 
computations for the accounting periods affected in order to compute the quantum of the relief 
and normally a revised assessment will then issue. 
 
However, claims for relief under these procedures can take two or more years to come to 
finalisation as the CAs only meet at infrequent intervals. Sealed Co is not entitled to be a party 
to the discussions between the Irish CA and the CA of the US and taxpayers are not guaranteed 
that the CAs will agree to a position that results in no double taxation. 
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Question 8 
 

Irish resident companies must withhold tax on dividend payments and other distributions that 
they make at 20% unless there is an exemption for same in domestic legislation, a DTA or EU 
directives. 
 
Dividend to Moonlight S.r.l. 
 
It is first necessary to consider the domestic legislation which deals with DWT exemptions for 
non-residents. 
 
The exemption in section s172D(3)(b) (i) does not apply as the company is under the control of 
Irish residents. 
 
The exemption in section s172D(3)(b)(ii) does not apply b)(ii) as the company is not under the 
control of persons resident in a relevant territory. Ireland is not a relevant territory as defined. 
 
In order to qualify for exemption from withholding tax under the Parent Subsidiary Directive, 
Moonlight S.r.l. needs to hold at least 5% of the share capital (in some cases needs to be held 
for at least 2 consecutive years). This condition should be satisfied. 
 
Therefore, there should be no requirement to withhold tax from the dividend to Moonlight Ltd. 
As noted above there is still an application to file a nil DWT return. 
 
Dividend to Skylight Sarl 
 
Domestic Legislation – s172D Exemption for payments to certain non-residents. 
 
The dividend payment could qualify for exemption under s172D(3)(b)(i) as it is a company 
resident in Switzerland (a relevant territory) and not under the control of Irish persons. 
 
Therefore, provided Ryder Ltd receives a declaration from Skylight Sarl required under s172D, 
then no dividend withholding tax should apply on the payment of the dividend. 
 
Also, to consider section 831 extends the withholding tax exemption provided for in the EU 
Parent Subsidiary Directive for dividends paid by Irish companies to Swiss companies. The 
Swiss company must hold 25% of the Irish company for the exemption to apply. Relief would 
be available as the holding requirement is in place, and reliance should be placed on this in the 
first instance as no declaration is required. 
 
However similar to the S172D exemption, there is still an Application to file a nil DWT return. 
 
Mary Grace Bagshaw 
 
The dividend payment qualifies for exemption under s172D(3)(a) on the basis that the US 
individual: 
 

• Is neither resident nor ordinarily resident in Ireland; 
 

• Is resident in a country with which Ireland has a tax treaty (which includes the US); and 
 

• Has made a relevant declaration in that regard. 
 
No withholding tax should be deducted from the dividend payment once the declaration is 
provided to the company. A nil DWT application is required to be filed. Should the declaration 
not be provided, under the Irish US double tax treaty the WHT would only be limited to 15%. 


