
 

Answer-to-Question-_1_

1) F1 - F1 will not be a CFC, as since USCo is legally liable for all of F1's debts and

obligations and a 'check-the-box' election has not been made, under US rules it will be

considered a disregarded entity, not a corporation, and thus F1 is not a CFC.

2) F2 - Per the indirect ownership rules. A owns 60% of 60% = 36% as F2 wouldn't be a

CFC. However, the constructive ownership rules come into play, which say that since A

owns >50% of Holdco, he is considered to own 100% of Holdco. Since Holdco owns >

50% of F2, F2 is a CFC.

3) F3 - USParent's 50% interest in F3 is, in itself, not enough to make F3 a CFC. If JCo

has any US shareholder holding 10% or more of the stock, then F3 would be a CFC.

However the fact that USParent owns one share of JCo, even though it is less than 10%,

the indirect ownership rules come into play, meaning USParent's interest in F3 is now

greater than 50%, and thus F3 is a CFC.

4) F4 - FPub is a foreign corporation, thus non US ownership. T owns less than 10%,

thus no US ownership. P, whilst owning directly only 5%, also owns indirectly 25% of 36

shares = 9 shares, which combined with his 5 shares owned directly gives him 14 shares.

USLP, being a US partnership owns 36 shares, but we can't double count, so we only

count the remaining 27 shares. CalCo's shares are US owned. Thus we have 14 + 27 + 10

= 51% which is greater than 50%, thus F4 is a CFC.
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Answer-to-Question-_2__

Scenario 1



 

1) The foreign corporation is not subject to US tax as the interest falls under the 'porfolio

interest' exemption, since the interest is is in registered form.

2) Since no tax is due, there will be no withholding.

3) Since no tax is due under domestic rules, there is no tax to decrease by a treaty.

Scenario 2

1) Interest on bank deposits paid to a foreign person are exempt from US tax.

2) Since no tax is due, there will be no withholding.

3) Since no tax is due under domestic rules, there is no tax to decrease by a treaty.

Scenario 3(a) - assuming J did not have a 50% interest in Pass

1) J is not subject to US tax as the interest falls under the 'porfolio interest' exemption,

since the interest is is in registered form.

2) Since no tax is due, there will be no withholding.

3) Since no tax is due under domestic rules, there is no tax to decrease by a treaty.

Scenario 3(b) - assuming J did have a 50% interest in Pass

1) The portfolio interest exemption does not apply here, since interest payments are

calculated as a percentage of CNB's revenues. Thus a fixed 30% tax is due on the gross

amount.

2) The 30% tax is subject to withholding.



3) Should a treaty substancially identical to the 2016 US Model Convention apply, then 
Article 11, ¶2(b) would apply, which would reduce the tax (and the withholding) to 15%.

Scenario 4

1) Since the interest is ECI (effectively connected income), it is taxable in the US in the

same way as it would be if it were received by a US person, i.e. at 21% on the net amount

received.

2) No withholding is required for ECI income received.

3) Since the New York branch is de facto a permanant establishment of the Swiss bank

(per the treaty Article 5 ¶2(b), reference to the treaty in Article 11 ¶5, means that ¶1 ibid.

(which would generally exempt a foreign person from US tax on interest) does not apply,

and we need to refer to Article 7, which gives the US the right to tax the income of a PE.

Thus, the treaty does not change the determination in (1) supra.
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Answer-to-Question-_3__

1) Since Foreign Grind is a CFC, GILTI applies. However, tested losses can be set

against tested profit, reducing GILTI to 0, and Sam Coffee's income exclusion will be nil.

2) GILTI tax is due on the 500,000 profit less the brought-forward loss of $200,000 =

$300,000, at 10.5%, being $31,500. This $300,000 is included in Sam Coffee's income. A

reduction will also be made for any Costa Rican tax paid, but this information is missing.
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Answer-to-Question-_4__

1) The $3,160,000 may potentially be subject to a 30% BPT (branch profit tax). Per Reg. 
§1.884-1(d)(2)(v), this will depend on whether it is paid into an interest-bearing account. 
If it is not interest-bearing, it will only be exempt from BPT if it is needed in a US trade 
or business. Thus, $1,000,000 will be exempt from the BPT, being used to fund day-to-

day US operations. However, the remaining $2,160,000 will be subject to a 30% BPT tax 
unless the account is interest-bearing.

2) If FCo becomes resident in a country which has a treaty indentical to the 2016 US 
Model Convention, then Article 10 ¶2(b) applies, reducing the tax to 15%. (The 5% rate 
per ¶1 will not apply since FCo only becomes resident, and thus doesn't satisfy the 12 
month residency requirement).
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Answer-to-Question-_5__

1) Mary will be subject to GILTI tax, calculated as follows:

 $

Gross Income        1,000,000

Less:

Foreign Tax Paid  (150,000)

10% of QBAI              (100,000)

Total         750,000 



 

US Tax @ 40%  300,000

No further tax is due on the distributions to Mary.

2) If Mary makes a 962 election, she will be treated as a corporation, which allows a 50%

deduction to the corporate tax rate (from 21% to 10.5%, and allows a foreign tax credit of

80% of the tax paid, as follows:

 $

Gross Income        1,000,000

Less:

Foreign Tax Paid  (150,000)

10% of QBAI              (100,000)

Total         750,000  

US Tax @ 10.5%  78,750

Less:FTC (80% of 150,000)       (120,000)

Total  (41,250)

Reduced to  0

The excess $41,250 is wasted and cannot be carried forwards.

Thus, by making a 962 election, no GILTI tax would become due. However, Mary would 

be liable to tax on the distribution at 40% of the $850,000 having been distributed, being 

$340,000.

Therefore, Mary should not consider making the election, as it would cost her $40,000 

more than paying the GILTI.

However, if Mary is resident is a country with a treaty with the US, the tax on the 

distribution would be only 20%, being $170,000, which is clearly less than $300,000 and 

in such as case Mary should consider making the election.


