
 

Answer-to-Question-_1_

Dear Danielle,

Hope you are keeping well. 

I will address the tax risks associated with addition of John Smith to the board of 

directors of Annabelle SL and the tax implications of potential company migration in the 

UK below. 

From a UK perspective, residence status for a company is determined by virtue of 

the place of incorporation or the place of central management and control. As Annabelle 

SL is incorporated in Spain and presumably regarded as a tax resident in Spain, it’s 

residency status in the UK will be determined on the basis of its central management and 

control test (“CMC”). The test was developed throughout case law and it aims to 

determine where the CMC actually is exercised. In Bullock case, it was established that a 

place of CMC is where the real control was exercised. 

Noteworthy, the DTT between UK/Spain will allocate tax residency status of a dual 

resident company to a Contracting State in which the place of effective management is 

exercised. The test is similar to CMC as they both seek to establish actual facts of where 

the highest level of effecitve management is located. 

Based on the case law precedents, HMRC’s view is that CMC refers to control and 

management exercised by the principal organ of the company - usually this will be the 

board of directors (BoD). It is critical to determine following facts: 

- Whether authority to make key strategic decisions is with the directors.

- Where are the meetings of BoD held.

If the directors do not have suffient experience, knowledge or expertise to carry out 

their duties to carry out management role of the company, or that the BoD just ratifies 

decisions made outside the BoD by a relevant person, this will be indicative to HMRC 



that CMC is not carried out by the BoD. Based on case law, a mere influence on the BoD 

decisions will not result in CMC being exercised outside the BoD. However, if the 

relevant person actually makes key strategic decisions for the company which are then 

ratified by the BoD without further investigation or review, this will result in CMC being 

regarded to have been exercised elsewhere. Then HMRC will look at which person is in 

fact making key decisions and where does that person(s) exercise his/their functions. 

Therefore, if the BoD meetings are held in the UK and key strategic decisions are 

made during these meetings, then CMC will be regarded to be in the UK. 

It is evident that John Smith will play significant role in determining future 

strategies of Annabelle SL and based on his level of expertise he will be key person to 

lead the company in the future. Therefore, his involvement in the BoD meetings should 

be carefully executed. As he lives in the UK and has a family in the UK, it is more likely 

than not that he will also be a UK tax resident. The fact that he will be travelling to Spain 

to attend the BoD meetings will reduce a risk of CMC being carried out in the UK. 

However, in order to minimise this risk, John Smith should not attend remotely (via 

phone/video calls) any BoD meetings held in Spain, whilst being in the UK. It is also 

critical that he shouldn’t correspondence with other directors via emails/phone to discuss 

the key strategic issues pending of the BoD approval from the UK, as this will increase a 

risk of CMC being in the UK. It is also critical to note that the BoD meetings should not 

be held in the UK, and any decisions made by John Smith outside the BoD meetings 

should be minimised. In an exceptional cases, where he makes decisions outside the BoD, 

the BoD should consider, evaluate and discuss all proposals advanced by John and only 

approve decisions after careful examination, which should be documented in the minutes 

of BoD meetings. 

Therefore, if the meetings of the board of directors of Annabelle SL are held in the 

UK at a certain degree of permanence, then the risk of Annabelle SL’s CMC to be in the 

UK will increase. 



In a case if Annabelle SL is regarded to have a CMC in the UK, and by virtue of a 

DTT concluded by UK/Spain it is regarded as the UK tax resident, then as a sub-holding 

entity it will be subject to tax in the UK on a worldwise basis. However, certain 

incentives are available in the UK for holding entities. Namely, distributions that fall 

within the five exempt classes are exempt from the UK CT when received in the hands of 

the UK resident company. 

Dividends paid by the UK tax resident company to non-resident or resident 

corporate shareholders are not subject to withholding tax. Interest received from non-

resident subsidiaries will be subject to UK CT, however relief will be available for the 

foreign tax suffered or the relevant DTT may even reduce to nil any WHT that is charged 

in the foreign local jurisdiction. Any interest paid to a company in Luxembourg, will be 

subject to 20% wht in the UK, however under the UK/Lux DTT the tax may be reduced 

to nil if the lux co is a beneficial owner of the interest income. 

As a holding entity, Annabelle SL may dispose shares in its non-UK tax resident 

subsidiaries, in that cases substantial shareholding exemption may be available to exempt 

any gains from the UK CT, subject to 12 months period where SSE condition should be 

met and investee company (the one that’s being disposed) be either holding entity of a 

trading group or a single trading entity. 
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Answer-to-Question-_2_

Dear Michael, my letter aims to respons your queries regarding change of your 

current residence and arrangements involving a newly set up BVI entity. 

Please note that you will not be regarded as non-UK resident based on the 

automatic overseas test as you will be spending arround 60 days in the UK and you will 

also be working more than 31 days in the UK after you move in to live in Switzerland. 

You will not be regarded as UK resident under the automatic UK tests, as you will not be 

present in the UK for 183 days during a year, and you will not be working full time in the 

UK (having more than 75% working days in the UK). However, you might be regarded 

as a UK resident based on your ties to the UK. Because you will be leaving the UK, and 

have been UK tax resident in the previous tax years, you will need to have three uK ties 

to be regarded as UK resident as you will be spending 60 days per year in the UK.

You will have a minor child in the school and your partner will split her days 

between London and Switzerland, which means that you will have a family tie in the UK. 

In addition, you will have accomodation available to you where you can stay during your 

visits in the UK, since you are not putting your London home on a market. Finally, you 

will be working 45 days with more than 5 hours per day work in the UK, which will 

make you to have a work tie in the UK. Considering the above, you will be regarded as 

UK tax resident after you move in Switzerland. However, you will be entitled to a split 

year treatment, which will allow you to be taxed as a non-resident on income that was 

generated during your stay (250 days) in Switzerland. 

Please note that in respect of BVI arrangement, given that Hexogen Ltd has <200 

employees and it’s turnover is less than 50m EUR, it will be classified as a Medium sized 

enterprise and exempt under the diverted profits tax. Small and Medium sized enterprise 

exemption (SME) is also generally available for the purposes of transfer pricing, 

however, for medium sized enteprises this exemption may not apply if HMRC issues a 



notice for Hexogen Ltd to provide evidence its arrangements with the related parties are 

at arm’s length. Noteworthy, SME exemption does not apply on arrangements with 

connected parites that are residents in non-qualifying territories. Non-qualifying 

territories include any territory which do not have a double tax treaty witht the UK that 

includes a non-discrimination article. Given that BVI is not a qualifying territory, transfer 

pricing exemption will not apply to arrangements with BVI and Hexogen Ltd. This 

means that any transactions with BVI entity should be conducted in accordinace with 

arm’s legnth principle, which effectivelly restricts deduction of inflated costs by Hexogen 

Ltd in the UK. In addition to the transfer pricing legislation, the profit fragmentation rules 

may also apply to arrangement between BVI and Hexogen Ltd.

Profit fragmentation rules apply to transfers of value that take place after 1 April 

2019 where following are met: 

- material provision exists (broadly arrangement between a UK and a non-UK 
resident exists) 

- there is a transfer of value as the result of such arrangement,

- and the value of transfer is not an arm’s lenght and enjoyment conditions are met.

Profit fragmentation rules do not apply if 80% payment test is met overseas, 

however, considering that BVI is subject to nil tax, this will not be relevant. Therefore, 

any decrease in UK taxable profits by Hexogen Ltd which is matched by increase in 

exempt profits in BVI entity, will be subject to profit fragmentation rules and taxed in the 

UK. 
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Answer-to-Question-_3_

This answer refers to Part B 

Tax notes on UK taxable presence 

According to s1141 CTA 2010, a non-resident enterprise may have a permanent 

establishment constituted in the UK, if: 

- it has a fixed place of business through which the business of the company is

wholly or partly carried on, or

- an agent acting on behald of the company has and habitually exercises authority to

do business on behald of the company. 

For this purposes, a fixed place of business includes (but is not limited to) a branch, 

an office and a workshop. A fixed place PE test broadly follows OECD’s fixed place PE 

definition and HMRC also applies principles set out in the OECD commentaries to 

determine whether a fixed place PE is constituted in the UK. It is generally accepted view 

that a fixed place of business exists where there is a place of business available for a non-

resident company with a certain degree of permanence. It is not required the place to be 

owned or rented under the legal contract by the company, a mere fact of place being 

available to the company for the purposes of its business may conclude a place to be a 

fixed place of business for the company. However, even if a place is a fixed place of 

business, a company may still not have a PE in the UK, if such place of business is 



maintained in the UK for the purpose of carrying on activities that are preparatory or 

auxiliary character (and are not part of a fragmented business operation. For this 

purposes, activities of a preparatory or auxiliary character includes collecting information 

for the company. 

Given that the company will send two or three employees in the UK to carry out 

market research and feasibility studies and that they will be based in the office rented 

from the third party or in the premises of UK-resident group company, this taken together 

will constitute a fixed place of business for the company in the UK. However, because 

the market research and feasibility study is part of initial market entry strategy of the 

company and the main business of the company is concluding contracts with the 

customers, activities carried out by its employees initially will be regarded as preparatory 

for the purposes of s1143 CTA2010. Thus, a fixed place PE will not be constituted. 

With respect to a dependent agent, given that the company will have same 

employees negotiating contracts with UK-based customers after the feasibility studies are 

deemed successful, this may trigger a PE in the UK under the dependent agent test.  

A dependent agent test per CTA2010 is not similar to OECD test, because it 

generally refers to agent’s authority ‘to do business on behalf’ of the company, rather 

than emphesizing authority to negotiating key terms of the contracts or concluding 

contracts on behalf of the company. Therefore, a moment when the employees actually 

start negotiating the contracts with the UK-based customers, even in an abcense of 

authority to sign those contracts, the employees will be regarded as dependent agents of 

the company. The fact that these individuals are employed by and under subordinated 

relationship with the company means that they do not have entreprenourial functions and 

don’t take any business risks independently when negotiating contracts on behalf of the 

company. Thus, they will be regarded as depend agents of the company, and the company 

will have a PE in the UK. In the scenario if third party agency or another group company 

conducts similar negotiating functions in the UK, the risk level of a PE constitution, will 

depend on whether those parties accept/exercise enterprenourial risks, or are they subject 



to detailed instructions and guidance from the company. 

If the company has a UK PE constituted, then the PE will be regarded as a separate 

entity for the purposes of the UK CT and chargeable gains. It must be allocated the 

income based on the separate entity principle which means that PE’s profits should be 

allocated based on the functions performed, risks assumed and assets used in its trade in 

the UK. Per s21 of CTA2009, the profits of non-UK resident company that are 

attributable to the PE are those that the establishment would have made if it were a 

distinct and separate enterprise which engaged in the same or similar activities under the 

same or similar conditions, and dealt wholly independently with the non-UK resident 

company. 

Any transactions with the non-UK company should be regarded to have been 

carried out in accordance with the arm’s length principle. 

Usually, pre-trading expenses that are revenue items (not capital expenses) are 

deductible if they are incurred within seven years before the trading commenced. 

Therefore, the PE should be allowed to deduct pre-trading expenses incurred by the 

company for administration, travel and rental costs.    

S29 CTA2009 allows dedicitons for any allowable expenses incurred for the 

purposes of PE by a non-UK company. That means that expense doesn’t need to be 

actually incurred by the PE, if the non-UK resident company incurred expenses for the 

purposes of that PE, such expenses (including administration and management costs 

recharged from the non-UK company) are allowable expenses. 

However, no deduction is allowed for payments of interest or other financing costs 

by the PE to any other part of the non-UK resident company. Although, this restriction 

doesn’t apply to interest or other financing costs that are payable in respect of borrowing 

by the PE in the ordinary course of a financial business carried on by it. If the company’s 

business qualifies as a financial business for the purposes of s32 CTA2009, then its PE 

will be allowed to make a deduction for the interest paid on the loan by the non-UK 



resident company. 

The PE’s profits will be determined based on same principles as they are applicable 

to a UK tax resident company. There is no definition of profits in the UK legislation, 

however, profits are calculated based on UK GAAP or IFRS to arrive at the profits before 

tax numbers. Then certain adjustments are required to arrive at taxable profits in the UK. 

For instance, no deduction is allowed for depreciation costs, only capital allowances are 

allowed, and reliefs are available based on certain pools of assets (main pool, mineral 

extraction allowances and etc). 

x
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Answer-to-Question-_5_

This answer refers to Part C question 5: 

ORIP rules were introduced to discourage IP asset transfers outside the UK in the 

instances where IP contributes significant role in the UK sales of the goods or services. It 

is charged at a basic income tax rate of 20% on the gross amounts of ‘UK derived 

amounts’ and a taxpayer (being non-UK resident) should  self assess its obligations under 

the ORIP rules. the UK-derived amount refers to revenue or capital receipts in respect of 

intangivle proerty rights where use of the IP rights plays role or promotes UK sales. 



Intangible property is not given a specific definition, but definition is made up of 

items that are not regarded as IP, which effectivelly makes the defision very broad. 

Therefore, if a non-resident received UK-derived amounts it should pay 20% on the gross 

amount received, subject to following exceptions: 

- if the UK sales are GBP 10m or less in the tax year,

- if the IP was developed in the specific country, where all or most activities in

relation to the development of the IP were performed in that territoriy. 

- If the foreign tax sufferred overseas is not less than 50% of UK tax that would be

chargeable if the amounts were received in the UK. 

ORIP rules do not attract charge on a non-resident if the IP component makes 

insignificant contribution to the third party sales. This is a case where a third party is 

authorized to use software to produce its products/services but the IP component is not 

identifiable or important to the customer’s decision to purchase products/services from 

the third party. 

If the IP related to software stayed in JohRight Inc in the US, the ORIP rules 

wouldn’t apply because the US is full treaty territory since the UK has a DTT with the 

US that contains a non-discrimination article, which effectivelly exempts Jogright Inc 

from the ORIP charge in the UK. However, since the IP related to software was 

transferred to a non-treaty low-tax resident company, the ORIP rules will apply to 

JogRight IPCO.

The fact that BuildCo is a tax resident in Poland which is also a treaty territory as 

the UK has a DTT with Poland, which contains non-discrimination article, doesn’t 

prevent the ORIP rules to apply, because the IP related to software is effectively owned 

by JogRight IPCO which receives income from BuildCo for the use of its IP asset. 

Therefore, any payments made by BuildCo to Jogright IPCO in respect of use of IP 

related to software will be regarded as ‘UK derived amoun’. 

As mentioned above, the ORIP charge would not apply if the IP related to software 



plays insignificant contribution in the third party sales in the UK. However, considering 

that BuildCo manufactures high-tech fitness trackers and uses IP software held by 

JogRight IPCO, it is most likely than not that IP software of Jogright IPCO plays 

significant role in the manufacturing fitness trackers. Thus, the ORIP rules will catch any 

royalty income received by Jogright IPCO. However, any royalties received by Jogright 

Inc. will be outside scope of ORIP rules, as the IP was always held in the US and 

presumably IP development activities were performed in the US.
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Answer-to-Question-8

Dear Ms. Dawson, 

This letter aims to clarify your concerns in respect of acquistion of shares in an 

innovative UK trading company (SGEL) and commercial office building in the UK. 

Please note that you as a non-domiciled UK tax resident individual, have an option 

to be taxed on a remittance basis on any foreing sourced income or capital gains. Usually, 

UK tax resident individuals are subject to uK income tax on their worldwide income on 

arising basis, which means that when the income is deemded to arise it becomes subjec to 

tax in the UK. In this cases, personall allowances are available in the UK to reduce total 



taxable income. However, if a claim is made to elect remittance base taxation, then 

foreign sourced income and capital gains will be subject to tax in the UK as non-savings 

income only if thy are ‘remitted’ in the UK. If an individual is subject to tax on a 

remittance basis, then personal allowances are no longer allowable and full income is 

subject to tax. Remittance may take many forms and it also includes use of foreign funds 

to acquire certain assets in the UK. Therefore, gains realised as a result of sale of DCL 

will be subject to UK tax on arising basis unless you elect to be taxed on a remittance 

basis. 

You are eligible to make a claim for a reminttance basis to apply in accordance with 

s809B of ITA2007 because you are a UK tax resident and not domiciled in the UK for 

this tax year.  I advise you nominate your overseas (Australian) bank account for the 

receipt of amounts that will be paid to you as a result of DCL disposal to prevent any 

amounts being regarded as remitted in the UK. 

If you decide to purchase the shares of SGEL and commercial office builing, and 

residential London property using the funds received as a result of sale DCL, this will 

deem the receipts being remitted in the UK and thus subject to tax in the UK. However, 

business investment relief (‘BIR’) may be available for the ‘qualifying investments’ as 

defined under s809VC of ITA 2007. Qualifying investment is defined to include ‘shares 

in a company that are issued to the person and the loan which a person makes to a 

company. In order acquisition of 40% shares in SGEL for GBP 10m to qualify under the 

BIR, following must be met: 

- the SGEL should be eligible trading company, broadly meaning that it must be a 
trading company or is preparing to trade, and

- no relevant person should have obtained or becom eentitled to obtain any related 
benefit (this broadly includes any benefit that would not be provided to the relevant 

person in the ordinary course of business) per s 809VF of ITA 2007. 

Given that you will be personally acquiring the shares, I advise you make relevant 

investment / payment for the purchase of 40% shares in SGEL within 45 days after 

remitting GBP 10m from your overseas bank account in the UK. Otherwise, the BIR may 



not apply. 

However, purchase of commercial office building for GBP 15m may not qualify for 

the BIR, and it doesn’t qualify as exempt property under s809X of ITA 2007. Therefore, 

purchase of commercial office building will trigger remittance based taxation, and GBP 

15m will be subject to tax in the UK as non-savings income. 


