
Answer-to-Question-_1_

For the world economy, globalisation has both been a boon and a bane. While 

globalisation has helped break down borders, achieve integrated supply chains, bring 

about economic efficiences which has all resulted in the lowering of costs and timelines 

for availability of products and services to consumers. However, these unrestricted 

economies have also brought about aggressive tax planning with multinational enterprises 

(MNEs) resorting to tax strategies and tax avoidance measures in order to lower their 

costs and becoming competitive in the world market stage. 

Base erosion and profit shifting (BEPS) refers to these tax planning strategies that take 

advantage of differences in tax rules between countries to shift taxable profits from high 

tax to low tax jurisdictions. This shifting also results in shifting of profits away from the 

centre of value creation thereby eroding the tax bases of countries. The OECD-G20 BEPS 

project was undertaken to counter these measures and bring about international tax 

collaboration. The BEPS project was structured around 3 pillars - out of which one pillar 

was transparency. The BEPS project came up with 15 Action Plans where the focus was 

on ensuring transparent disclosures by taxpayers to tax administrations as well as 

effective exchange of information between tax administrations. 

The OECD Model Tax Convention is a standardised tax treaty with the latest update 

being provided in 2017. Among its various articles, Article 26 provides for best practices 

on the Exchange of Information among tax jurisdictions. It lays down the nature of 

information to be exchanged, the process of exchange and the handling of the information 

which has been exchanged. The purpose of the Article is to ensure that information is 

effectively shared with the signing partners or contracting states of the treaty. This Article 

is especially important not only for curtailing cross border tax evasion but also 

controlling the movement of capital. 

Article 26(1) of the OECD Model Convention states that the 'competing authorities of the 

Contracting States shall exchange such information as is foreseeably relevant for carrying 



out the provisions of this convention or to the administration or enforcement of the 

domestic laws concerning taxes of every kind and description imposed on behalf of the 

contracting states'. 

The first sentence lays emphasis on foreseeably relevant which implies that the 

information requested for by one contracting state should be reasonable and expected to 

assist in implementation of the articles of the convention. The provider contracting state 

has the right to understand and call for information to ensure that such information 

request is relevant and necessarily required for the implementation of the convention. The 

contracting states can consult with each other on the relevance of the information 

requested. The responsibilities provided to the contracting states under this article cannot 

be abused, as the commentary contains a specific provision that the contracting states 

cannot enter into fishing expeditions. This implies that the information request cannot be 

speculative without having a strong connection to facts or relevance for a particular 

taxpayer's case. Such a statement strongly discourages contracting states from making 

frivolous requests of information and ensures that only cases of taxpayers where 

contracting states have a strong background based on the facts and circumstances of the 

case are pursued through such requests for exchange of information. However, simply not 

knowing the names or addresses of the taxpayer does not make an information request a 

"fishing expedition". 

Exchange of information has also been a focus of BEPS with the Action Plan 5 

mandating (it is a minimum standard) exchange of taxpayer specific rulings which, when 

not shared, can lead to BEPS risks. 

The Global Forum on Transparency and Exchange of Information for Tax Purposes has 

also been setup which ensures and monitors through a peer review mechanism the 

exchange of tax related information. 

The OECD has also come up with the Model Tax Information Exchange Agreement 

which is both a multilateral as well as a bilateral document. The purpose is to facilitate 

tax information exchange among countries. Article 1 of the agreement lays down clearly 

that the scope of the agreement is to exchange information that is foreseeably relevant for 



tax administrations thereby directly discouraging any fishing expeditions. To ensure that 

the information is foreseeably relevant, a requestor country should furnish information 

such as 

a. identity of person being examined

b. tax purpose for the information

c. grounds for believing that the information is held by the other party.

d. a confirmation that the request is in conformity with the laws and regulations of the 

requesting party. 

A further push came to the exchange of information requirements when the Common 

Reporting Standards (CRS) were developed which calls on tax administrations to obtain 

required data from their financial institutions and automatically share them with other 

jurisdictions. 

All the focus that has been made in the OECD model tax convention and the BEPS 

project ensures to drive the point that exchange of information is one of the vital tools for 

reducing risks of tax avoidance and evasion. A smooth process of exchange of relevant 

information ensures that tax administrations have appropriate knowledge for their 

functioning and making of policy decisions. This also ensures that tax administrations do 

not misuse or waste valuable time and resources in irrelevant information requests. 
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Answer-to-Question-_5__

Country A - Effectiveness of Mutual Agreement Procedure for resolving Tax Treaty 

Disputes

The Tax Treaties entered into by Country A are enforseeable agreements for elimination 



of double taxation with respect to taxes on income and on capital and the prevention of 

tax evasion and avoidance. Country A does not wish to create any opportunities for tax 

evasion or avoidance in dealings of cross border nature. 

Treaty disputes can arise from various channels. It can be due to interpretational issues of 

any clauses of the treaty or any defintions provided in the treaty or in domestic law. It can 

also arise if a taxpayer has a grievance with respect to the implementation of any clause 

of the treaty which it considers prejudicial to his interests.

Article 25 of the OECD Model Tax Convention lays down a mechanism which is 

separate from domestically available remedies for the resolution of any disputes arising 

from the convention. This is the Mutual Agreement Procedure (MAP) whereby the 

contracting states resolve any disputes relating to interpretation or application of the 

treaty in a mutually agreeable mode. This is also a mechanism for aggrieved taxpayers to 

ensure that they are not prejudiced by the incorrect application of any part of the treaty. 

The OECD through the G20-OECD BEPS Project also developed measures under Action 

14 to strengthen the MAP process. This is a strong political statement by nations bringing 

forward their intent to amicably resolve disputes relating to interpretation of treaties or 

any prejudicial actions. The dispute resolution process under MAP is also a effective and 

timely remedy. 

To understand the effectiveness of MAP it is important to consider the Article 25 of the 

OECD MOdel Convention as well Action 14 which is a minimum standard in 

conjunction. Action 14 has 21 elements and 12 best practices to ensure that MAP is 

strengthened. Since Country A is a signatory of the OECD BEPS project, the 

implementation of Action 14 ensures the following :

1. Ensuring that the obligations laid down in treaties of Country A are laid in good faith

2. Ensure that MAP cases are resolved in a timely manner and taxpayers are not unduly 

harrassed by prolonged litigation or dispute

3. To ensure that disputes are at a minimum, Country A has undertaken and implemented 



administrative changes which attempt to prevent disputes

4. The implemention of Action 14 also ensures that taxpayers can access MAP when they 

are eligible

The implementation of Article 25, further strengthened by Action 14, ensures that risks 

for uncertainty and also any risk for unintended double taxation is minimised. This also 

ensures that all treaties of Country A are implemented in a consistent and coherent 

manner with no outliers or odd tax treatments. In the limited cases where disputes arise, 

the MAP process ensures timely and effective resolution. 

The changes made in Article 25 to implement the above objectives include:

1. A aggrieved taxpayer is permitted to appeal to the competent authorities of either state; 

irrespective of the remedies available to him in the domestic law of the state of which he 

is a resident. 

2. The taxpayer has been provided a timeline of 3 years to make such an appeal. 

3. The competetent authority to whom the appeal has been made endeavours to first 

resolve the dispute unilaterally. However, the competent authority is free to reach out and 

discuss the matter with the competetent authority of the other state and reach a bilateral 

conclusion

4. Administrative processes have been put in place which ensure that the competent 

authorities have the necessary judicial and legal mechanisms to reach effective decisions

5. If the cases are not resolved within a time period of 2 years, the aggrieved taxpayer can 

raise the issue and move it into arbitration. 

The Forum on Tax Adminstration has a subset on the MAP which helps in deliberating 

on issues relating to the application and effectiveness of MAP as a dispute resolution 

process. Country A has also provided statistics and engaged in deliberations at the FTA-

MAP to ensure that best practices are adopted and implemented by Country A. Country A 

has also published its MAP process, statistics, administrative guidance on a public 

platform making it available and easily accessible to taxpayers thus greatly increasing the 

effectiveness of appropriate dispute resolution. Country A has also empowered its staff to 



ensure that officials as Competent Authorities have the necessary powers to make such 

decisions. No performance indicator of the staff of the competent authority is linked to 

the audit adjustments/ tax revenues thus ensuring unbiased MAP processes. Adequate 

resources have been provided to the Competent Authorities to ensure that appropriate 

time and effort is spent on making decisions.

By being a signatory to the MLI, Country A has also adopted mandatory binding 

arbitration which further strengthens its dispute resolution mechansim. 

The implementation of the above mechanisms by Country A have ensured that the MAP 

as a mode of dispute resolution is accessible to taxpayers, can be smoothly implemented 

by the administrative processes of Country A and provides timely and effective 

resolution. MAP is also an alternative to lengthy litigation which may block Country A's 

administrative resources and capital. Since this is mostly a bilateral process, it ensures 

that both the contracting states are satisfied with the outcome thus leading to no further 

appeals or prolonged litigations. Thus the effectiveness of MAP as a treaty dispute 

resolution mechanism cannot be more emphasised. 
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Answer-to-Question-_6__

In order to analyse this question it is relevant to consider Article 15 of the OECD Model 

Convention (with modifications as mentioned between Leonia and Zantra) which deals 

with income from employment. 

Article 15(1) states that "salaries, wages and other similar remuneration derived by a 

resident of a contracting state in respect of an employment shall be taxable only in that 



state unless the employment is exercised in the other contracting state. If the employment 

is so exercised, such remuneration as is derived therefrom may be taxed in the other 

state". Thus the convention generally gives the taxing right of the income from 

employment to the residence state unless the employment is exercised in the source state. 

Income from salary:

Having regard to the salary income drawn by A and B from their employment, it would 

be critical to understand where the employment has been exercised. As per the 

Commentary to the OECD MOdel Convention, employment is exercised in the place 

where the employee is physically present when performing the activities for which the 

income is paid to them. The first sentence of the question clearly clarifies that A and B 

are employees and hence we are not going into the analysis of whether the work done by 

them are in the nature of business profits. Now, it is to consider if the employement is 

exercised in Zantra or Leonia. Now the question states that A and B are normally resident 

in Zantra and only travel to Leonia to attend sales meetings every quarter. Now, given 

that the salaries are paid for the whole year it would be incorrect to assume that mere 

attendence of 4 meetings in a year constitutes exercise of the employment. 

Further, Article 15(2) states that such income can be taxed in the source state if the 

following conditions are fulfilled:

1. Employees are present in source state for more than 183 days

2. Employer is a resident of the source state

3. Remuneration is not borne by the employer's PE in the other state.

Applying this in the current context, we would have to assume that travel for 4 meetings 

in a year would not lead to A or B to stay in Leonia for more than 183 days.

Hence, it can be assumed that A and B exercise employment when based in Zantra - 

however, this would need to be supported by relevant facts and circumstances. Given this 

conclusion and the interpretation of Article 15 would mean that the salary income of 



$100,000 is taxed in Zantra.

Income from dividend:

Article 10 of the OECD Model Convention lays down a tax sharing rule for dividends. 

Article 10 (1) states that "dividends paid by a company which is a resident of a 

contracting state to a resident of the other contracting state may be taxed in the other 

state". Article 10(2) lays down some provisions relating to beneficial ownership, but due 

to lack of information in the question it is assumed that A and B are not beneficial owners 

of Leralo Ltd. Hence, given the application of Article 10, the taxes on $8,000 of 

dividends would be charged by Zantra after providing for any tax credits for taxes paid in 

Leonia pursuant to the modification clause outlined in the question. There are arguments 

supporting the application of these foreign tax credits irrespective of changes done in 

Zantra's domestic laws, which are addressed in the latter part of this answer.

Income from stock options:

The stock options have been awarded to A and B from their employer in Leonia. 

Reference to understand the taxation of stock options has to be drawn to Article 15 of the 

OECD Model Tax Convention. However, a basic fact that needs to be understood here is 

that stock options are taxed when the options are exercised or the shares are sold or 

forfeited. The stock option benefit arising from such exercise or sale would generally be 

taxed by the source state if it relates to employment exercised in the source state (even in 

cases of past employment). In the current question, both A and B have not exercised their 

respective stock options hence no tax liability arises and there is no question of allocation 

of taxing right. 

Appeal against Zantra:

The issue arising here is that Zantra has refused to provide foreign tax credits for the 

taxes deducted on dividends paid to A and B in country Leonia. The basis for refusal to 

provide these foreign tax credits is due to changes in Zantra's domestic law in 1988. It is 



important to consider here that the DTA between Leonia and Zantra was entered into in 

1964 (i.e. before the changes in Zantra's domestic law). 

In order to support A and B in their claim for foreign tax credits it is important to refer to 

the Vienna Convention on the Law of Treaties, Article 31 - General Rule of 

Interpretation. It states that a treaty is to be interpreted in good faith and the change in 

domestic laws of Zantra may be argued to contravene this principle of good faith. The 

freedoms afforded to tax juridictions under their domestic laws do not allow them to 

unilaterally make substantial changes to their domestic laws which would impact pacta 

sunt servanda. As per the Vienna Convention, it is to be further noted that the contracting 

states are assumed to have the same intention which appears from the ordinary meaning 

of the terms used in the DTA. This implies a direct contravention with the change in the 

Zantra domestic law.

Also, the paragraph in the DTA between Zantra and Leonia would require a meaning 

different from the domestic law of Zantra. Substantial changes in domestic law can also 

be considered as a breach of the treaty. 

Hence A and B have substantial arguments to counter Zantra's action and are 

recommended to apply for a MAP. 
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Answer-to-Question-_2__

PART 1

Article 12 of the OECD Model Convention and the UN Model Convetion relate to taxing 

of royalties. A major difference between the treatment of royalties between the two is that 



the OECD Model Convention accords an exclusive taxation to the state of the beneficial 

owner's residence. The UN Model Convention talks of sharing taxinig rights in relation to 

royalties.

OECD Model Convention:

Article 12(1) states that royalties are taxable in the hands of residence state where the 

beneficial owner resides. Article 12(2) lays down the definition of royalty to include 

consideration for the use or right to use any copyright of literary, scientific or other such 

work. Article 12(3) lays down a condition that if the beneficial owner of the royalty 

carries on a permanent establishment in the source state and the royalty paid is in respect 

of rights related to this permanent establishment then Article 7 supercedes this Article. 

Article 12(4) brings about the distinction that an adjustment can be made on royalty 

amounts higher than that would be paid in arm's length conditions. The excess paid over 

arm's length royalty rates would remain taxable between both the states. 

UN Model Convention:

The UN Model Convention talks of sharing rights between both the residence state and 

the source state. Article 12(2) of the UN Model Convention lays down that foreign tax 

credits can be granted in the resident state in case where taxes are withheld in the source 

state. The competent authorities are encouraged to discuss the amount of these tax credits 

and the mode of application. The definition of royalties in Article 12(3) also has some 

additions as opposed to the OECD Model Convention of radio and television 

broadcasting films and right to use industrial, commercial or scientific equipment. The 

provision with regard to permanent establishment is principally similar in both the OECD 

and the UN Model Convention. As similar to the OECD, an adjustment can be made on 

royalty amounts higher than that would be paid in arm's length conditions. The excess 

paid over arm's length royalty rates would remain taxable between both the states. 

PART 2:



The international arena has also been active with regard to taxation of royalties. 

According to the United States, withholding taxes on royalties are deducted when any 

payments of royalty are made from sources in the US. The US also reserves its right to 

tax royalties in accordance with its domestic law when payments are made by an 

expatriated entity to a connected person for a period of 10 years. 

Similar withholding tax provisions are followed in Australia however, the rates may be 

reduced in case of existence of a double taxation avoidance agreement. Australia also, 

along with other countries reserves right to tax royalties at source.

Canada is willing to provide exemptions when it relates to royalty in respect of cultural, 

dramatic or artistic work. 

Another important aspect to consider is the payment of royalty when it comes to digital 

arrangements. The nexus principle laid down in Action Plan 1 of the OECD BEPS 

Project spoke of a nexus based on significant economic presence which could be based on 

revenue, digital factors, users etc. The BEPS project also focused heavily on profit 

shifting through intangibles. These are strategies where the intangibles are located in low 

tax jurisdictions and heavy royalties are paid to these IP ownership entities. However, 

since these entities are mostly holding companies of this IP there is little or no correlation 

between spendings related to research and development and this royalty income. Hence 

there is significant separation of taxable profit from value creating activity. This can be 

empirically evidenced in countries having high level of royalty receipts compared to 

R&D spending. Such strategies have several economic effects as below:

1. Undue favouritism towards tax aggressive MNEs

2. Increasing corporate debt bias

3. Misdirecting foreign direct investments

4. Reducing investment in public infrastructure

Action 5 of the BEPS project which is a minimum standard brought in the substantial 



activity test which said that an entity should have substantial activity in a jurisdiction if it 

wishes to claim any benefits of a preferential regime in that jurisdiction. In order to plug 

the gap for IP preferential regimes, a nexus rule was developed which stated that in order 

to claim IP income, significant economic activity should be done in that jurisdiction. A 

ratio was indicated as below:

Income receiving tax benefits = qualifying expenditure incurred to develop IP Asset/ 

Overall expenditure incurred to develop IP Asset * Income from IP Asset.

The transfer pricing rules also bring about focus on royalty payments and the valuation of 

related intangibles including hard-to-value intangibles. They call for accurate delineation 

of any transaction to understand the economically significant risks, the financial capacity 

to bear those risks as well as the underlying value generation to benchmark or find out the 

arm's length royalty payments.

All these mechanisms lend great focus on taxation of royalty payments in the 

international context. 
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