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MODULE 3.01 – EU DIRECT TAX OPTION 
 

ADVANCED INTERNATIONAL TAXATION 
(THEMATIC) 

 
TIME ALLOWED – 3¼ HOURS 

 
This exam paper has three parts: Part A, Part B and Part C. 

You need to answer five questions in total. 

You must answer: 

• Both questions in Part A (25 marks each) 

• One question from Part B (20 marks) 

• Two questions from Part C (15 marks each) 

Further instructions 
• All workings should be made to the nearest month and in appropriate monetary currency, 

unless otherwise stated. 

• As you are using the on-screen method to complete your exam, you must provide 
appropriate line breaks between each question, and clearly indicate the start of each new 
question using the formatting tools available. 

• Marks may be allocated for clarity of presentation of your answers. 

• The time you spend answering questions should correspond broadly to the number of 
marks available for that question. You should therefore aim to spend approximately half 
of your time answering Part A, and the other half answering questions in Parts B and C. 

• The first 15 minutes of the exam is reading time. You will be allowed to annotate the 
question paper during this time; however, you will not be permitted to start writing or 
typing your answer. The Presiding Officer will inform you when you can start answering 
the questions. 

For your information this paper includes: 

• Appendix: Extract from the Anti-Tax Avoidance Directive (ATAD) 2016/1164 
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PART A 
 

You are required to answer BOTH questions from this Part. 
 
1. Jefferson Real Estate Holding Ltd (Jefferson) is a limited liability company, established 

under the laws of Costuria, an EU member state. Its place of effective management is 
located in Costuria’s capital. Since 2010, Jefferson has owned three 100% subsidiaries: 
one located in Costuria, one in another EU member state, and the third in a state outside 
the EU. From the years 2013 onwards, all subsidiaries have suffered continued losses. 
From 2010, Jefferson also owned a loss-making permanent establishment in another EU 
member state; this entity was liquidated in 2017. 
 
In 2016, Costuria introduced a system of group relief into its corporate income tax regime, 
under which losses of a domestic subsidiary can be transferred to a domestic parent 
company that holds more than 50% of its shares. The system does not apply to non-
resident companies. In 2015, the non-resident EU subsidiary was liquidated, and in 2019 
the subsidiary outside the EU was also liquidated. Jefferson’s tax manager has sought 
your advice on the deductibility of the foreign losses.   
 
You are required to answer the following questions, with reference to the case law 
of the European Union: 
 
1) To what extent are member states obliged to allow a parent company to 

deduct losses sustained by subsidiary companies that are established in 
other EU member states?                                                                                                             (8) 

 
2) Does EU law grant Jefferson the right to deduct the losses of the non-

resident EU subsidiary? Can Jefferson rely on any of the Treaty Freedoms if 
it wishes to claim the deduction of the losses of the non-EU subsidiary?   (10) 
 

3) Is Jefferson allowed to deduct the losses of its foreign permanent 
establishment? If so, in what year?                                                       (7) 
 

Total (25) 
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2. One of the measures of the EU Anti-Tax Avoidance Directive (ATAD) 2016/1164 is laid 
down in Article 4 and constitutes the “interest limitation rule” (this is included in the 
Appendix to this exam paper). 

 
In 2019, EU member state Quantum introduced an interest limitation rule in its corporate 
income tax regime based on ATAD Article 4. According to this provision, net interest 
payments are tax deductible up to a maximum of 30% of the company’s earnings before 
interest, taxes, depreciation and amortization (EBITDA). The opposition party in 
Quantum proposed to implement a threshold of €3 million as mentioned in ATAD Article 
4(3), to be applied only in the case of loans received from domestic creditors. However, 
the legislator of Quantum decided not to implement this threshold. 
 
Universal Car Supplier Ltd (Universal Car) is a limited liability company established in 
Quantum and trades in new cars. Its profit and loss accounts for the 2019 fiscal year are 
as follows: 
 
Profits and Losses 2019             € 

 
Sales of cars 1,000,000 
Interest received      10,000 
 
Acquisition price cars 

 
(500,000) 

Staff (80,000) 
Depreciations assets (60,000) 
Various office costs  (20,000) 
Interest payments (210,000) 
  
Net profit €140,000 

 
You are required to answer the following questions, with reference to ATAD and 
the case law of the European Union where relevant: 
 
1) What is the taxable profit of Universal Car in 2019, taking into account the 

effects of the interest limitation rule? Can Universal Car successfully rely on 
ATAD Article 4(3) in order to claim the application of a threshold of €3 million 
for the purpose of the interest limitation rule?                                                              (10) 
 

2) Does the opposition party’s proposal comply with the Treaty Freedoms?    
Use Court of Justice of the European Union (CJEU) cases to illustrate your 
answer.                                                                                                                                                    (5) 

 
3) ATAD Article 4(7) allows EU member states to create an exception for banks. 

Explain what the impact of such exception would be in practice if member 
states decide to adopt such an exception.                                                      (5) 

 
The parliament of Quantum fears that the interest limitation rule may threaten the 
activities of Quantum’s social housing corporations. These semi-public corporations offer 
affordable homes for rent to citizens with incomes not exceeding the social minimum 
income. The corporations own 20% of all rental homes in Quantum, are mainly financed 
with loans, and would be adversely affected by the newly introduced interest limitation 
rule. 
 
4) Does ATAD allow Quantum to create an exception for social housing 

corporations?                                                                                                                                      (5) 
 

Total (25) 
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PART B 
 

You are required to answer ONE question from this Part. 
 
3. EU member state Safira levies corporate income tax on the worldwide income of all 

limited liability companies that are resident within its jurisdiction, and all non-resident 
companies which have been set up under the company laws of Safira. Safira is a small 
state and has only a few treaties to avoid double taxation. 
 
Safira Jewelries Ltd was set up in 1995 under the company laws of Safira. In 2017 it 
transferred its place of effective management to another EU member state, Minera. In 
2018, both Safira and Minera imposed tax assessments on Safira Jewelries Ltd on its 
worldwide income. The tax partner at Safira Jewelries Ltd have sought your advice. 
 
You are required to write a memorandum to the tax partner and explain, with 
reference to the case law of the European Union: 
 
1) Whether Safira is allowed to levy tax on the basis of the place of 

incorporation, as well as residency, of companies set up in Safira, or 
whether this constitutes a breach of any of the EU’s fundamental freedoms. 
Use relevant cases to support your answer.                                                                  (10) 
 

2) Whether EU law obliges Safira to grant relief for double taxation. Use 
relevant cases to support your answer.                                                                            (10) 

 
Total (20) 

 
 
4. An EU member state, Invesia, applies a dividend withholding tax of 20% when dividends 

of resident companies are distributed. At the end of each fiscal year, qualifying pension 
funds that are established in Invesia and own shares in local companies receive a refund, 
from the Invesian tax administration, of any dividend withholding tax levied on dividends 
received from Invesian companies. 
 
Pension funds are able to claim exemption from corporate income tax in Invesia, and are 
entitled to this refund if two conditions are met: 
 

• the pension fund must be resident in Invesia; and 
• the fund’s activities must exclusively consist of providing pension payments to 

retired employees. 
 
Non-resident pension funds are not entitled to this refund. 
 
You are required to answer the following questions, with reference to the case law 
of the European Union: 
 
1) Does the refund rule of Invesia hamper any of the Treaty Freedoms? Are 

pension funds established in other EU Member States entitled to the same 
refund?                                                                                                                                                 (10) 
 

2) What arguments and case law could Invesia present, in order to defend the 
exclusion of the refund for pension funds established outside the EU?         (5) 

 
3) Explain the relevance of the existence of a tax treaty between Invesia and 

the pension fund’s state of residence.                                                                                 (5) 
 

Total (20) 
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PART C 
 

You are required to answer TWO questions from this Part. 
 

5. Easy Credit Ltd is a company that is resident in the EU member state of Beventia. Its 
business consists of providing loans to start-up companies. For its foreign activities the 
company runs various branches in other EU member states, including the state of 
Laetare. Most of the Laetare branch’s clients are established in Laetare. One important 
client, however, is established in Debitus, another EU member state. 

  
Each year, this client pays interest totaling €1 million to Easy Credit Ltd’s branch in 
Laetare. According to the tax law of Debitus, a 10% withholding tax must be withheld on 
interest payments. Under the tax treaty between Laetare and Debitus, a withholding tax 
on interest may be levied up to a maximum of 10%. In addition, under this treaty, the 
state of residence of the creditor is obliged to grant a tax credit for the foreign withholding 
tax. 
 
The tax inspector of Laetare has refused to grant a tax credit to Easy Credit Ltd for the 
withholding tax levied in Debitus, because Easy Credit Ltd is not a resident of Laetare, 
only running a permanent establishment therein. Furthermore, the tax law of Laetare 
does not provide any tax credit unless obliged under a tax treaty.  
 
Explain with reference to EU case law, whether Easy Credit Ltd is entitled to a tax 
credit in Laetare on the basis of the Treaty Freedoms?                                                        (15) 
 

 
6. The parliament of EU member state Cultura is considering whether to introduce an 

exemption from corporate income tax for teaching activities at public schools and 
universities (excluding private schools and universities). The proposed legislation is 
inspired by an exemption applied since 2014 in another EU member state, Origenes, 
which applies to both public and private universities and has been approved by the 
European Commission. 

 
The parliament of Cultura is confident that the proposed legislation is in line with EU state 
aid provisions, but has sought your advice on this question.  

 
You are required to answer the following questions, with reference to EU case law:  

 
1) Is the proposed legislation in line with EU state aid provisions?                         (7) 

 
2) Generally speaking, if an EU member state introduces tax legislation that is 

similar to the existing legislation of another member state which has been 
approved by the European Commission, can the second member state 
successfully rely on the Commission’s approval of the first member state’s 
laws? Your answer should be supported with appropriate discussion and 
reasoning.                                                                                                                                              (8) 

 
Total (15) 
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7 Over the years, the Court of Justice of the European Union (CJEU) has developed case 
law on the concept of ‘abuse of law’ in the field of direct taxation. This case law regards 
both the application of tax Directives and of the Treaty Freedoms. 
 
You are required to explain, with reference to the case law of the European Union, 
the development of the CJEU’s case law on the concept of ‘abuse of law’. 
 
Your answer should include discussion of the concept of abuse, the burden of 
proof, assumptions of abuse, valid commercial reasons, and the consequences of 
abuse.                                                                                                                                                                  (15) 

 
 
8 Certain provisions within the Treaty on the Functioning of the European Union (TFEU) 

allow member states, on certain grounds, to hamper the exercise of the Treaty Freedoms 
by nationals of EU member states. Furthermore, in its case law, the Court of Justice of 
the European Union (CJEU) has accepted various additional justifications under the “rule 
of reason”. In order for a national legislative measure that hampers any of the Treaty 
Freedoms to be justified, it must be in line with the principle of proportionality. The CJEU 
has held (case C-250/95, Futura Participations SA, par. 26):  

 
“Consequently, the imposition of such a condition, which specifically affects 
companies or firms having their seat in another Member State, is in principle 
prohibited by Article 52 of the Treaty. It could only be otherwise if the 
measure pursued a legitimate aim compatible with the Treaty and were 
justified by pressing reasons of public interest. Even if that were so, it would 
still have to be of such a nature as to ensure achievement of the aim in 
question and not go beyond what was necessary for that purpose (…).”  

 
You are required to answer the following questions, with reference to case law of 
the European Union: 

 
1) How does the CJEU apply the proportionality principle? Illustrate your 

answer with a discussion of at least three judgements given after the Futura 
decision.                                                                                                                                              (10) 

 
2) What are the possible legal consequences if a national legislative measure 

does not meet the proportionality principle?                                                                   (5) 
 

Total (15) 
 
 
9. The government of Volare, an EU member state, is keen to contribute to meeting the UN 

goals on climate change, and in 2017 introduced an additional corporate income tax 
deduction for companies that obtain advice from independent, certified energy 
consultants on reducing their energy consumption. As well as deduction of the advisory 
costs itself, an additional tax deduction is granted of 40% of these advisory costs. 

 
 In order to qualify as an independent, certified energy advisor, a person must have an 

academic degree in ‘Sustainable Energy Sciences’ and must be enrolled in Volare’s 
register of Certified Energy Consultants. In practice, mostly energy advisors who have 
studied at the biggest technical university in Volare and that work in Volare meet those 
requirements. In contrast, the additional tax deduction is in most cases denied in relation 
to advice provided by non-resident independent energy advisors. 
 
You are required to explain, with reference to the case law of the European Union, 
whether the tax legislation of Volare infringes any of the EU Treaty Freedoms and, 
if so, whether such infringement is justified.                                                                               (15) 
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Appendix 
 

Extract from the Anti-Tax Avoidance Directive (ATAD) 2016/1164 
 

Article 4 
 

Interest limitation rule 
 

1. Exceeding borrowing costs shall be deductible in the tax period in which they are incurred 
only up to 30 percent of the taxpayer's earnings before interest, tax, depreciation and 
amortisation (EBITDA). 

For the purpose of this Article, Member States may also treat as a taxpayer: 

(a) an entity which is permitted or required to apply the rules on behalf of a group, as 
defined according to national tax law; 

(b) an entity in a group, as defined according to national tax law, which does not 
consolidate the results of its members for tax purposes. 

In such circumstances, exceeding borrowing costs and the EBITDA may be calculated 
at the level of the group and comprise the results of all its members. 

2. The EBITDA shall be calculated by adding back to the income subject to corporate tax 
in the Member State of the taxpayer the tax-adjusted amounts for exceeding borrowing 
costs as well as the tax-adjusted amounts for depreciation and amortisation. Tax exempt 
income shall be excluded from the EBITDA of a taxpayer. 

3. By derogation from paragraph 1, the taxpayer may be given the right: 

(a) to deduct exceeding borrowing costs up to EUR 3 000 000; 

(b) to fully deduct exceeding borrowing costs if the taxpayer is a standalone entity. 

For the purposes of the second subparagraph of paragraph 1, the amount of EUR 
3 000 000 shall be considered for the entire group. 

For the purposes of point (b) of the first subparagraph, a standalone entity means a 
taxpayer that is not part of a consolidated group for financial accounting purposes and 
has no associated enterprise or permanent establishment. 

4. Member States may exclude from the scope of paragraph 1 exceeding borrowing costs 
incurred on: 

(a)  loans which were concluded before 17 June 2016, but the exclusion shall not 
extend to any subsequent modification of such loans; 

(b) loans used to fund a long-term public infrastructure project where the project 
operator, borrowing costs, assets and income are all in the Union. 

 For the purposes of point (b) of the first subparagraph, a long-term public infrastructure 
project means a project to provide, upgrade, operate and/or maintain a large-scale asset 
that is considered in the general public interest by a Member State. 

 Where point (b) of the first subparagraph applies, any income arising from a long-term 
public infrastructure project shall be excluded from the EBITDA of the taxpayer, and any 
excluded exceeding borrowing cost shall not be included in the exceeding borrowing 
costs of the group vis-à-vis third parties referred to in point (b) of paragraph 5. 

5. Where the taxpayer is a member of a consolidated group for financial accounting 
purposes, the taxpayer may be given the right to either: 
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(a) fully deduct its exceeding borrowing costs if it can demonstrate that the ratio of its 
equity over its total assets is equal to or higher than the equivalent ratio of the 
group and subject to the following conditions: 

(i) the ratio of the taxpayer's equity over its total assets is considered to be 
equal to the equivalent ratio of the group if the ratio of the taxpayer's equity 
over its total assets is lower by up to two percentage points; and 

(ii) all assets and liabilities are valued using the same method as in the 
consolidated financial statements referred to in paragraph 8; 

or 

(b) deduct exceeding borrowing costs at an amount in excess of what it would be 
entitled to deduct under paragraph 1. This higher limit to the deductibility of 
exceeding borrowing costs shall refer to the consolidated group for financial 
accounting purposes in which the taxpayer is a member and be calculated in two 
steps: 

(i) first, the group ratio is determined by dividing the exceeding borrowing costs of the group 
vis-à-vis third-parties over the EBITDA of the group; and 

(ii) second, the group ratio is multiplied by the EBITDA of the taxpayer calculated pursuant to 
paragraph 2. 

 

6. The Member State of the taxpayer may provide for rules either: 

(a) to carry forward, without time limitation, exceeding borrowing costs which cannot 
be deducted in the current tax period under paragraphs 1 to 5; 

(b) to carry forward, without time limitation, and back, for a maximum of three years, 
exceeding borrowing costs which cannot be deducted in the current tax period 
under paragraphs 1 to 5; or 

(c) to carry forward, without time limitation, exceeding borrowing costs and, for a 
maximum of five years, unused interest capacity, which cannot be deducted in the 
current tax period under paragraphs 1 to 5. 

7. Member States may exclude financial undertakings from the scope of paragraphs 1 to 6, 
including where such financial undertakings are part of a consolidated group for financial 
accounting purposes. 

8. For the purpose of this Article, the consolidated group for financial accounting purposes 
consists of all entities which are fully included in consolidated financial statements drawn 
up in accordance with the International Financial Reporting Standards or the national 
financial reporting system of a Member State. The taxpayer may be given the right to use 
consolidated financial statements prepared under other accounting standards. 

 


