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PART A 
 

Question 1 
 
Option 1 – Spin-off 
 
Option 1 would consist of the following steps: 
 
Assigning the lease agreement to a third party, Mr A (an Italian resident) for a consideration 
 
Income Tax Implications: Given that the transfer will involve the transfer by a Maltese resident 
of an asset situated in Malta, with respect to this transaction, Malta’s Double tax treaty with Italy 
does not contemplate the allocation of taxing rights to Italy. The assignment of the lease 
agreement would be considered as a ‘cession of any rights over property’ situated in Malta, 
implying that the transfer would fall within the purview of Property Transfers Tax and the 
consideration would be taxed at the default rate of 8%. The distributable profits resulting from 
this item would be allocated to MDL’s FTA. 
 
Duty on Documents Implications: Unlike Income Tax, Duty on Documents does not apply with 
respect to the ‘cession of any rights over property’ but applies only when ‘any real right over an 
immovable is transferred’, implying that the assignment falls outside the scope of duty. 
 
VAT Implications: To the extent that it is characterised as the transfer (or letting) of immovable 
property, the assignment of the lease should qualify for VAT exemption. 
 
Selling the company’s catering equipment to another third party, Mr B (a Maltese resident) 
 
Income Tax Implications: Given that the transfer will involve the transfer by a Maltese resident 
of an asset situated in Malta, with respect to this transaction, Malta’s Double tax treaty with Italy 
does not contemplate the allocation of taxing rights to Italy. The profit, if any, would fall to be 
considered as a capital gain that is outside the scope of tax. Nonetheless, if capital allowances 
had been availed of with respect to catering equipment falling under the definition of plant and 
machinery, the transfer would trigger an obligation to draw up a balancing statement. Should 
the balancing statement yield a balancing charge, a taxable event would be triggered. 
 
Duty on Documents Implications: Outside the scope of duty. 
 
VAT Implications: Subject to a number of conditions, the transfer of the business as a whole 
would fall to be considered as a transfer of a going concern (TOGC) falling outside the scope 
of VAT. If the conditions for TOGC relief are not satisfied, the transfer of the catering equipment 
would in principle be subject to VAT in Malta at the standard rate of 18%. 
 
Selling the company’s tradenames and trademarks to a Maltese company owned by Mr A 
 
Income Tax Implications: Given that the transfer will involve the transfer by a Maltese resident 
of an asset situated in Malta, with respect to this transaction, Malta’s Double tax treaty with Italy 
does not contemplate the allocation of taxing rights to Italy. For the purposes of Article 5 ITA, 
tradenames and trademarks are chargeable assets. Consequently, any gain arising from the 
transfer would be charged to tax at 35%. 
 
Duty on Documents Implications: Conversely, for the purposes of the Duty on Documents and 
Transfers Act, trademarks and tradenames are not chargeable asset and their disposal would 
not trigger tax liability. 
 
VAT Implications: Subject to a number of conditions, the transfer of the business as a whole 
would fall to be considered as a transfer of a going concern (TOGC) falling outside the scope 
of VAT. If the conditions for TOGC relief are not satisfied, the transfer of trademarks and trade 
names would in principle be subject to VAT in Malta at the standard rate of 18%. 
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A distribution of the company’s retained earnings consisting in profits allocated to the Maltese 
Tax Account and Untaxed Account 
 
Income Tax Implications: The Treaty provides that dividends paid by a Maltese company to an 
Italian resident may be taxed both in Malta and Italy. Distributions from the MTA would result in 
the application of the full imputation system, resulting in no further tax being due by the 
shareholder. Given that the shareholder is a resident individual, distributions from the untaxed 
account would be taxed at 15%. 
 
Duty on Documents Implications: Outside the scope. 
 
VAT Implications: Outside the scope. 
 
Liquidating the company after stripping it of all its assets 
 
Income Tax Implications: The Treaty provides that dividends paid by a Maltese company to an 
Italian resident may be taxed both in Malta and Italy and any payment of dividends made in the 
course of a liquidation would be governed by this rule. Any return of capital would be outside 
the scope of tax. Should the liquidation process result in the distribution of a dividend, normal 
tax accounting rules would apply. With the exception of distributions from the untaxed account, 
which are subject to a withholding tax of 15%, no further tax will be charged on distributions 
from the other accounts. 
 
Duty on Documents Implications: Outside the scope. 
 
VAT Implications: Outside the scope. 
 
Option 2 – Outright Transfer  
 
Selling 50% of the shares he holds in MDL to Mr A (Italian resident) 
 
Income Tax Implications: The transfer will be governed by Article 13(3) of the Treaty. 
Consequently, the transfer will be taxable only where the alienator is resident (Italy). 
 
Duty on Documents Implications: The transfer will be subject to duty on documents too 
calculated at 2% of the higher of consideration/market value. Given that the company does not 
own any immovable property, the criteria for the higher 5% rate will not be met. 
 
VAT Implications: None. 
 
Selling the remaining 50% shares he holds in MDL to Mr B (Maltese resident) 
 
Income Tax Implications: The transfer will be governed by Article 13 (3) of the Treaty. 
Consequently, the transfer will be taxable only where the alienator is resident (Italy). 
 
Duty on Documents Implications: The transfer will be subject to duty on documents too 
calculated at 2% of the higher of consideration/market value. Given that the company does not 
own any immovable property, the criteria for the higher 5% rate will not be met. 
 
VAT Implications: None. 
 
Option 3 – Migration 
 
An early termination of the company’s lease agreement (the lease agreement provides for an 
early termination penalty) 
 
Income Tax Implications: The early termination of the lease does not give rise to any taxable 
gain or profit but a ‘one time’ payment of a capital nature that would not be tax deductible. 
 
Duty on Documents Implications: Outside the scope. 
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VAT Implications: Outside the scope (albeit certain termination payments may nevertheless be 
considered a supply within the scope of VAT based on evolving CJEU VAT case law). 
 
A distribution of the company’s retained earnings consisting in profits allocated to the Maltese 
Tax Account and Untaxed Account 
 
Income Tax Implications: The Treaty provides that dividends paid by a Maltese company to an 
Italian resident may be taxed both in Malta and Italy and any payment of dividends made in the 
course of a liquidation would be governed by this rule. The distribution of the MTA profits would 
trigger the full imputation giving rise to no further Maltese tax. Given that the shareholder is a 
resident individual, the distribution would trigger a 15% withholding tax. 
 
Duty on Documents Implications: Outside the scope. 
 
VAT Implications: Outside the scope. 
 
A re-domiciliation of the company to Italy 
 
The redomiciliation of the company is expected to occur after 2020. 
 
Income Tax Implications: A redomiciliation will trigger a taxable event in terms of ATAD as 
transposed in Malta’s EU ATAD Implementing Regulations (taxpayer shall be subject to tax at 
an amount equal to the market value of the transferred assets, at the time of exit of the assets, 
less their value for tax purposes). 
 
Duty on Documents Implications: Outside the scope. 
 
VAT Implications: Outside the scope. 
 
Option 4 – Donation of Shares in MDL to Son 
 
Donating all the shares he holds in the company to his son.      
 
Income Tax Implications: The transfer will be governed by Article 13 (3) of the Treaty. 
Consequently, the transfer will be taxable only where the alienator is resident (Italy). 
 
Duty on Documents Implications: The transfer is not exempt from duty and is subject to duty at 
2% of FMV. 
 
VAT Implications: The transfer is out of scope. 
 
Option 5 – Liquidation 
 
Liquidating the company by distributing all the distributable profits and assets to the sole 
shareholder (the lease agreement provides that, in the case of an early termination of the lease 
agreement, a penalty is not due). 
 
Income Tax Implications: The Treaty provides that dividends paid by a Maltese company to an 
Italian resident may be taxed both in Malta and Italy and any payment of dividends made in the 
course of a liquidation would be governed by this rule. Distributions from accounts other than 
the UA are out of scope of tax. 
 
Duty on Documents Implications: Out of scope of duty. 
 
VAT Implications: The liquidation of the company would be out of scope of VAT, subject to the 
requirement to charge VAT on any actual/deemed supply of goods, or any adjustments required 
by the Capital Goods Scheme with respect to goods within the capital goods scheme 
adjustment period (5 year time-line in the case of movable assets). 
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Option 6 – Cross-Border Merger 
 
Merging MDL with an Italian resident company named T Spa, resulting in T Spa’s succession 
to all assets and liabilities of MDL and the strike-off of MDL. T Spa’s sole shareholder is Mr T. 
 
Income Tax Implications: Tax exempt in terms of domestic law and merger directive; application 
for a ruling advisable. 
 
Duty on Documents Implications: Exempt from duty; application for a ruling advisable. 
 
VAT Implications: Out of scope on the basis that TOGC relief would typically apply in such a 
situation. 
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Question 2 
 
Tax Treatment of Expenses  
 
A fee paid to a Trademark lawyer with respect to a successful case lodged by SL against a third 
party with respect to a trademark that was confusingly similar to a trademark belonging to SL 
 
This expense is clearly ‘a once and for all’ expense of a capital nature because it was incurred 
to preserve the value of an existing intangible capital asset used in the production of the income. 
By way of exception, expenditure incurred should be deductible in terms of Article 14 (1) (m) 
ITA providing for amortisation of the cost over 3 years.  
 
A fee paid to a Business Firm in relation to a feasibility study relating to SL’s plan to penetrate 
a new geographical market 
 
Even this expense is clearly ‘a once and for all’ expense of a capital nature because it was 
incurred to create the know-how needed to trade in a particular sector. By way of exception, 
expenditure incurred should be deductible in terms of Article 14 (1) (l) ITA providing specifically 
for expenditure on market research and obtaining market information. 
 
Italian withholding tax paid on a royalty received from an Italian client 
 
Tax paid in Italy is not available as a deduction for tax purposes and, in Malta, income would 
have to be declared gross of foreign tax. Nonetheless, a tax credit for the tax paid in Italy would 
be available provided that the Maltese company retains evidence of tax paid abroad. 
 
Japanese withholding tax paid on a royalty received from a Japanese client 
 
Malta does not have a double tax treaty with Japan and cannot claim double tax treaty relief on 
the income it receives from Japan. Nonetheless, the Maltese domestic tax system provides 
relief on a unilateral basis. Given that SL trades in IP, the foreign royalty would not be allocated 
to the FIA (creating eligibility to FRFTC) but, subject to possessing evidence of tax paid in 
Japan, should be eligible to Unilateral relief.    3 
 
Compensation paid to a competitor pursuant to a non-compete agreement 
 
This is a ‘once and for all’ expense that can neither be classified as IP nor research and 
consequently should not be tax deductible. 
 
Fees paid to an external consultant in relation to his input in the development of a new software 
product 
 
Although this expense is of a capital nature it is deductible in terms of 14 (1) (m) ITA (IP 
expenditure). 
 
A consideration paid to a third party paid for the acquisition of a patent 
 
Although this expense is of a capital nature it is deductible in terms of 14 (1) (m) ITA (IP 
expenditure). 
 
A consideration paid to a third party for the acquisition of a building block to be used as a 
research and development centre 
 
The premises qualify as industrial building or structure subject to the initial allowance 
contemplated in 14 (1) (j) ITA. In the first year, SL can claim an expense equivalent to one-tenth 
of capital expenditure on the block in addition to the annual wear and tear deduction (capital 
allowances) at a maximum of 2% of the cost. 
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A consideration paid to a third party for the acquisition of computer hardware, furniture and 
fittings to be used in SL’s new research and development centre. 
 
The assets referred to above qualify to be considered plant and machinery subject to wear and 
tear allowance computed on a straight-line basis. 
 
An ex gratia payment paid to an employee who retired for health reasons 
 
An extra gratia payment is a payment of a voluntary nature that is not deductible for tax 
purposes. 
 
Libyan Income tax paid on profits attributable to SL’s Permanent Establishment in Libya 
 
Libyan income tax is covered by Malta’s Double Tax Treaty with Libya. Assuming that SL retains 
evidence of tax paid in Libya, tax paid in Libya may be used as a credit to set-off tax payable in 
Malta. 
 
Defence Tax paid in Libya paid because of SL’s business activities there 
 
Libyan Defence tax is covered by Malta’s Double Tax Treaty with Libya. Assuming that SL 
retains evidence of tax paid in Libya, tax paid in Libya may be used as a credit to set-off tax 
payable in Malta. 
 
Stamp duty paid in Libya with respect to the registration of contracts relating to SL’s business 
operations in Libya 
 
Libyan stamp duty is not covered by Malta’s Double Tax Treaty with Libya but stamp duty paid 
in Libya may be accounted for as a tax-deductible expense. 
 
Interest paid by SL on money it borrowed to acquire fixed assets. Total interest paid was 
equivalent to 50% of SL’s EBITDA for the year 
 
In principle, interest borrowed to acquire fixed assets is tax deductible. Nonetheless, SL would 
need to examine whether any eventual interest deduction would be allowed by the interest 
deduction limitation rule contemplated by ATAD 1. ATAD 1 provides that exceeding borrowing 
costs shall be deductible only up to 30% of EBITDA but exceptions are contemplated. 
 
Expenses incurred in entertaining prospective clients and high-performing employees 
 
Judgments of the Board suggest that entertainment expenses may be treated as incurred in 
the production of the income (and consequently treated as tax deductible) only in exceptional 
situations. In Case 38 of 1959 the Board refused expenditure incurred by a company in 
entertaining clients. In Case 9 of 1959 the Board did not allow a pharmaceutical company 
expenditure incurred in entertaining doctors in the course of an advertising campaign because 
it held that such expenses could not be considered to be incurred in the production of the 
income. In Case 32 of 1983 the Board held that expenses for subscriptions, entertainment and 
commissions should be in principle allowed if the amount claimed is reasonable. In terms of 
current revenue practice, one may argue that as long as the costs incurred are purely and 
exclusively of a business nature, they may be treated as being incurred wholly and exclusively 
in the production of the income and therefore should likely be seen as being tax deductible. 
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PART B 
 

Question 3 
 

Allocation of Profits & Tax Analysis 
 
Foreign source passive interest and royalties as defined in Article 2 ITA 
 
These profits should be allocated to REL’s FIA and REL could claim the FRFTC on such profits. 
 
Investment Income subject to Final Withholding Tax collected in terms of the Investment 
Income Provisions 
 
These profits should be allocated to REL’s FTA and be subject to tax at 15%. 
 
Profits attributable to a permanent establishment that REL established outside the EU 
 
These profits are eligible to the Participation Exemption and may be allocated to the FTA 
without being subject to any further tax. 
 
A foreign source royalty that, outside Malta, has been subject to tax at the rate of 10% 
 
These profits should be allocated to REL’s FIA and REL could claim the FRFTC on such profits. 
 
Consultancy fees charged to a client resident in another country 
 
These profits should be allocated to REL’s MTA. 
 
A foreign source capital gain generated from the sale of a registered trademark (the foreign 
source capital gain was not subject to any foreign tax) 
 
These profits derived from the transfer of a chargeable asset should be allocated to REL’s FIA 
and REL could claim the FRFTC on such profits. 
 
A foreign source capital gain generated from the sale of a domain name (the foreign source 
capital gain was not subject to any foreign tax) 
 
These profits derived from the transfer of a chargeable asset (a domain name is intellectual 
property) should be allocated to REL’s FIA and REL could claim the FRFTC on such profits. 
 
Profits derived from trading in virtual currency 
 
Profits from trade would be allocated to REL’s MTA and would not be subject to FRFTC. 
 
Dividends from a 100% subsidiary from a company registered in an EU Member State 
 
These dividends would be subject to the Participation Exemption and would, as from 2020, be 
allocated to REL’s UA. 
 
Dividends from a company registered in the Cayman Islands. REL holds 5% of the shares in 
the Cayman Company. The Cayman subsidiary is tax exempt in the Cayman Islands 
 
These dividends do not satisfy all the conditions for the application of the participation 
exemption. Consequently, the profits would be allocated to REL’s FIA and be subject to tax. 
Nonetheless, the FRFTC would applicable to such income stream. 
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Consolidated ETR on every Revenue Stream 
 
Foreign source passive interest and royalties as defined in Article 2 ITA 
 
The combined application of the Refundable tax credit system and the FRFTC would yield a 
combined net ETR on this Revenue stream of 6.25%. 
 
Investment Income subject to Final Withholding Tax collected in terms of the Investment 
Income Provisions 
 
Tax paid at 15% is final and no further tax is charged on a distribution. Combined ETR remains 
15%. 
 
Profits attributable to a permanent establishment that REL established outside the EU 
 
ETR would be of 0%. 
 
A foreign source royalty that, outside Malta, has been subject to tax at the rate of 10% 
 
The combined application of the Refundable tax credit system and the FRFTC would yield a 
combined net ETR on this Revenue stream of 6.25%. 
 
Consultancy fees charged to a client resident in another country 
 
Because of the RTS (6/7 refund) effective tax rate would be of 5%. 
 
A foreign source capital gain generated from the sale of a registered trademark (the foreign 
source capital gain was not subject to any foreign tax) 
 
The combined application of the Refundable tax credit system and the FRFTC would yield a 
combined net ETR on this Revenue stream of 6.25%. 
 
A foreign source capital gain generated from the sale of a domain name (the foreign source 
capital gain was not subject to any foreign tax) 
 
The combined application of the Refundable tax credit system and the FRFTC would yield a 
combined net ETR on this Revenue stream of 6.25%. 
 
Profits derived from trading in virtual currency 
 
Because of the RTS (6/7 refund) effective tax rate would be of 5%. 
 
Dividends from a 100% subsidiary from a company registered in an EU Member State 
 
ETR would be of 0%. 
 
Dividends from a company registered in the Cayman Islands. REL holds 5% of the shares in 
the Cayman Company. The Cayman subsidiary is tax exempt in the Cayman Islands 
 
The participation exemption will not apply. Consequently, dividend would be taxed at 35%. The 
application of the RTS (5/7 refund) would result in an ETR of 10%. If REL applies the FRFTC, 
however, the net ETR would be of 6.25%. 
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PART C 
 

Question 4 
 
Tax Treatment of Irtiri Limited 
 
Irtiri Limited benefits from the tax exemption contemplated in 12 (1) (d) ITA. The exemption 
covers the income of any retirement fund licensed under the Special Funds (Regulation) Act 
other than income from immovable property situated in Malta. 
 
Consequently, the capital gain derived from the sale of the Italian property and the rent from 
the British property would be exempt from tax too. Conversely, the rents from the Maltese 
properties would not be tax exempt. 
 
Tax exempt profits would be allocated to Irtiri Limited’s Untaxed Account. Given that all persons 
holding an interest in Irtiri Limited are neither resident nor domiciled in Malta, there will not be 
any further tax on the distribution of such profits. 
 
Rents from the Maltese properties would be taxed in Malta. The applicable rate of tax would 
depend on options exercised by Irtiri Limited. If Irtiri Limited opts to pay tax under the 15% 
regime, rents would be taxed at 15% gross. Conversely, if Irtiri Limited does not exercise such 
an option it would be taxed at 35% (with the possibility of claiming maintenance allowance). 
 
If the 15% regime is applied for, proceeds would be allocated to the FTA and no further tax 
would apply to distributions. 
 
If the 15% regime is not applied on local rents, profits would be allocated to the IPA and the full 
imputation system would apply to distributions. 
 
Tax treatment of an eventual liquidation of Irtiri Limited 
 
Any return on capital would not be subject to tax. 
 
The transfer of the properties situated outside Malta would, in theory, be subject to Maltese 
income tax but the 12 (1) (d) exemption would apply to any deemed gain calculated in terms of 
the Capital Gains Rules. 
 
The transfer of the immovable property situated in Malta would be subject to Property Transfers 
Tax. 
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Question 5 
 
Ms Borg – Optimal uses of Tax Attributes 
 
Three alternatives must be considered: 
 

• Surrendering of Losses; 
 

• Tax Consolidation; and 
 

• Merging Telf Limited and Profitti Limited. 
 
At present, Telf Limited may not surrender its losses for the year to Profitti Limited because 
none of the companies is a subsidiary of the other and both companies are not a subsidiary of 
a company (presently Ms Borg, an individual, is the “parent”). Of course, Ms Borg could transfer 
her shares in one company to the other company creating a group, thus providing for a structure 
permitting surrendering of losses going forward. 
 
In the case of the existing structure, Tax Consolidation is excluded because the rules provide 
for this option only between a parent and a subsidiary and at present there is no parent-
subsidiary relationship. Of course, the parent-subsidiary relationship could be created if Ms 
Borg transfers her shareholding in one of the companies to the other company. After the 
creation of the parent-subsidiary relationship, the special computational rules of the Tax 
Consolidation rules would kick in and the deductions available at the level of the loss-making 
company (losses and capital allowances included) would be available to the profit-making 
company. 
 
In the long term, a legal merger would have the same effect of a tax consolidation but the fourth 
proviso to Article 14 (1) (g) ITA prescribes the general rule that no person shall be entitled to a 
deduction under the paragraph in respect of any loss incurred by another person. An exception 
is made when the following conditions are met:        
 
1. Where any merger or division referred to in the Rulings (Income Tax and Duty Treatment 

of Mergers and Divisions) Rules is being effected for bona fide purposes to the 
satisfaction of the Commissioner; 

 
2. As a result of such merger or division, a trade or business previously carried on by a 

company or other person involved in the particular merger or division (hereinafter 
referred to as "the First Company") or any part thereof, shall thereafter be carried on by 
another company or companies or other person involved in such merger or division 
(hereinafter collectively referred to as "the Second Company"); and 

 
3. The First Company is entitled to any loss or to the balance of any loss incurred by the 

First Company in any year preceding the year of assessment or to any wear and tear or 
initial allowances, or to the balance of any such allowances due in respect of any year 
as aforesaid. 

 
In such circumstances, the Commissioner shall be entitled to grant his permission for the losses 
and, or wear and tear and, or initial allowances or such part thereof as he may deem fit, in the 
light of the trade or business or any part thereof which shall thereafter be carried on by the 
Second Company, to be claimed by the Second Company and to be set-off against its gains or 
profits as the case may be in determining its chargeable income, in lieu of the First Company. 
In granting his permission the Commissioner may impose such conditions as he deems fit and 
reasonable, and where the person who has requested permission accepts the conditions laid 
down by the Commissioner, such conditions shall be operative notwithstanding any other 
provisions of the Income Tax Act.    
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Vapuri Limited 
 
Article 13(4) of the Malta-Singapore DTA provides that gains derived by a Singaporean 
enterprise from the alienation of ships operated in international traffic shall be taxable only in 
Singapore. 
 
For completeness’ sake, it is relevant to note that even in the case where the DTA would not 
apply, Malta should not seek to tax any such gains, given that vessels are not considered as 
chargeable assets for the purposes of article 5 of the Income Tax Act, Cap. 123 of the Laws of 
Malta, and therefore any capital gains arising pursuant to a sale thereof should be out of scope 
of Malta income tax. This applies so long as the gains are not considered as constituting income 
of an active nature. 
 
VAT 
 
Item 6 of Part 1 of the Fifth Schedule to the Maltese VAT Act, Cap. 406 of the Laws of Malta 
(the equivalent of Article 148 of Council Directive 2006/112/EC) exempts from Maltese VAT the 
following transactions: 
 
“6. (1) The supply of vessels: 
 
(a) used for navigation on the high seas and carrying passengers for reward or used for the 
purpose of commercial, industrial or fishing activities; (b) used for rescue or assistance at sea 
or for coastal fishing; (c) of war.” 
 
Hence on the basis that the sea vessel being sold satisfies the conditions quoted above (i.e. 
use for navigation on the high seas AND is used for commercial purposes) such a supply would 
be exempt with credit from Maltese VAT and hence not subject to Maltese VAT. On the basis 
that the seller is not established in Malta for VAT purposes such a supply should not trigger 
Maltese VAT Registration obligations. 
 
If such exemption conditions are not satisfied one would need to check whether the conditions 
of other VAT exemptions are satisfied (such as goods under a customs duty suspension 
regime) or not in order to conclude whether Maltese VAT should be charged or not. 
 
Duty on Documents 
 
The envisaged transfer should not give rise to any duty on documents and transfers. 
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Question 6 
 

BL 
 
Income Tax 
 
BL serves a non-resident client base; consequently, profits it derives from investments, assets 
and liabilities situated outside Malta qualify to be allocated to the FIA and be relieved by FRFTC. 
 
The remaining profits are allocated to the MTA and may not be relieved by FRFTC. 
 
All profits are taxed at 35%. 
 
VAT 
 
BL needs to charge VAT only on fees charged on Investment Advisory Services. All remaining 
services are exempt without credit. 
 
Duty on Documents 
 
None of the transactions mentioned above give rise to implications under the Duty on 
Documents and Transfers Act. 
 
BH 
 
Income Tax 
 
BH will not suffer any further tax on the dividends it receives from BL. 
 
Furthermore, BH can apply for tax refunds in terms of the Refundable Tax Credit System. 
 
Profits distributed from the FIA relieved by FRFTC would be subject to the 2/3 refund. 
 
Profits distributed from the MTA would be subject to the 6/7 refund. 
 
VAT 
 
Dividends are out of scope of VAT. 
 
Given that BH is a ‘pure’ holding company, it does not constitute a taxable person for VAT 
purposes and therefore it will not be eligible to recover input. 
 
Duty on Documents and Transfers 
 
All the activities mentioned above are out of scope of duty. 
 
Determine whether the place of supply of the following goods and services will be Malta 
 
A supply of goods that are installed in Malta: Malta. 
 
A supply of consultancy services by a Maltese registered company to a company which is a 
taxable person established outside Malta: Not Malta. 
 
A supply of consultancy services by a Maltese registered company to a Maltese resident 
individual: Malta. 
 
An Estate Agency Fee charged by a US estate agent to a US client in respect of the sale of 
immovable property situated in Malta: Malta. 
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The supply of advertising services by a Maltese registered company to a non-taxable person 
residing outside of the EU: Not Malta. 
 
Determine the rate of VAT (if any) applicable to the following supplies of goods and services  
 
Supplies of Consultancy Services (Business to Business)     18% 
Supplies of Cooked Foodstuffs (Business to Customers)     18% 
Supplies of Electricity          5% 
The letting of Business Premises to another VAT Registered Company  18% 
The letting of accommodation to another resident individual    N/A 
The letting of accommodation in premises licensed by the MTTS Act   7% 
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Question 7 
 

The judgment in Cove Limited involved a taxpayer company that was the owner of a large villa 
which had previously been the residence of company’s sole director and shareholder. In 2008 
the company decided to pull down the villa replacing it with another 5 villas. Originally, the 
company’s intention was to rent out three of the villas and to sell the two other villas. When the 
company registered for VAT it registered as a ‘property letting company’. 
 
Chapter 406 of the Laws of Malta, the VAT Act provides that the sale of immovable property is 
not subject to VAT but, in certain cases, the letting of VAT is subject to VAT. Therefore, taxpayer 
company claimed credit for input VAT with respect to the expenses relating to the three villas 
forming part of its taxable activity but did not claim any input VAT with respect to the villas that 
were intended in to be used in an activity that was outside the scope of VAT. Meanwhile, there 
was a boom in the rental market and the management of the company changed its mind with 
respect to the two villas which were not being rented out. The Company decided not to sell the 
two villas but to rent them out. Consequently, in 2011 the company filed retrospective 
adjustments to its VAT returns claiming input VAT with respect to the two Villas which it 
originally intended to resell. In view of its change in intention, the adjustment forms were 
tantamount to a retrospective application for credit for input VAT. 
 
The VAT Department rejected the adjustment forms denying company’s retrospective claim for 
credit input because it felt that its hands were tied. Citing a judgment delivered by the Court of 
Appeal only a few months earlier, the VAT Department wrote to the company letting it know 
that the Court of Appeal had previously established that no input VAT should be claimed in 
connection with immovable property that was not intended initially to be used to carry out 
taxable supplies with the scope of VAT (e.g. letting). The VAT Department added that the 
Department considered that on the basis of the Court of Appeal decision input VAT incurred in 
connection with an operation which falls outside the scope of VAT cannot be claimed at a later 
stage on the premise of ‘a change of intention’. It contended that input VAT attributable to a 
particular taxable supply is to be claimed in the relative period where the input tax is actually 
being incurred. 
 
Cove Limited escalated its case to the ART submitting a reference appeal under Article 44. 
Eventually, its case was escalated to the Court of Appeal. The Court of Appeal confirmed the 
judgment of the ART allowing taxpayer credit for input VAT. 
 
The Court based its decision on the CJEU judgment Undenkaupungin kaupunki (C-184/04) 
when the CJEU held that Article 20 of the Sixth Directive allowed retrospective adjustments 
done in good faith such as those effected by Cove Limited. 
 
The Court added that the system of adjustment of deductions is an essential element of the 
system introduced by the Sixth Directive in that its purpose is to ensure the accuracy of 
deductions and hence the neutrality of the tax burden. Article 20(2) of the Sixth Directive 
concerning capital goods, which are relevant to the main proceedings, is moreover drafted in 
terms which leave no doubt as to its binding nature. 
 
The Court referred to the AG opinion in Gmina Miedzyzdroje v Minister Finansow which held 
that Article 20 of the Sixth Directive must be interpreted as meaning that the adjustment 
provided for therein is also applicable where the capital goods were first used in non-taxable 
activity that was not eligible for deduction and were then used in activity, subject to VAT during 
the adjustment period. 
 
The judgment in Cove Limited is relevant because it is the strongest known judgment on the 
subject of fiscal neutrality. It is also important because the Court of Appeal reversed its own 
jurisprudence on the basis of elucidations from the CJEU. 


