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PART A 
 

Question 1 
 
Finance Director,  
Minos Inc,  
California, USA  
 
15 December 2018  
 
Dear Finance Director,  
 
Subject: Minos Inc VAT – VAT treatment of activities  
 
I am replying to your enquiry concerning the place of supply and VAT treatment for the activities 
detailed in your letter. For ease of reference I will respond in the order used in your letter. 
 
Part 1 
 
The above sale of medical equipment is a ‘supply and install’ contract as defined by article 36 
PVD, as there is a contractual obligation for Minos Boldonia Ltd (MBL) to install or assemble 
the goods for the hospital. It is treated as a single supply of goods, rather than as separate 
supplies of goods and installation services. The place of supply is where the installation of the 
goods takes place. 
 
As per article 36 provisions the supplier of the installed goods is liable to register for VAT in any 
member state in which it is supplying installed goods. This means that MBL is liable for 
registration and account for output tax in Azonia by charging Azonian output tax on the invoice 
issued to the hospital. 
 
However, some member states operate a simplified procedure which permits the VAT-
registered customer to account for the VAT due. As per article 36 provisions, in such a case 
Azonia must ‘take the measures necessary to ensure that there is no double taxation’. The 
details of such measures are left to the Member State concerned, and MBL would have to 
investigate the procedures in Azonia by seeking for professional advice from an Azonian tax 
advisor. 
 
For example, it might be permitted (or required) for the parties to treat the supply as a dispatch 
from MBL to the Hospital, regardless of the basic provisions of article 36. The Hospital, which 
is already registered for VAT in Azonia, would then account for acquisition tax (and claim input 
tax on an apportionment basis as the hospital is a partially exempt business) on the whole value 
of the contract, rather than requiring MBL to register in Azonia as well. 
 
Finally, if a local engineer is used for the installation of the machine, there will be two separate 
and distinct supplies, because the goods are supplied by one company and the services are 
supplied by another, according to the principles established in the CJEU case Card Protection 
Plan (C-349/96) and consequently art.36 PVD does not apply. 
 

• An intracommunity supply of goods by MBL to the hospital; and 
• A local supply of installation services by the engineer to the hospital 

 
The intracommunity supply of goods will be treated as an exempt dispatch of the goods from 
Boldonia under article 138 of PVD, and the hospital will have to account for a taxable acquisition 
of goods in Azonia. In addition there will be a taxable local supply of installation services and 
the local engineer will be charging local Azonian output tax on its invoice issued to the hospital. 
 
Part 2 
 
Sales of software downloads by Taurus Ltd (Taurus) to business customers, such as hospitals 
and clinics, will be treated as B2B electronically supplied services. Services provided to EU 
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businesses will be treated as supplied where the customer belongs, as per Article 44 of PVD. 
Consequently, no Boldonian VAT will be chargeable by Tuarus and the customer should 
account for VAT under the reverse charge rules (Article 196 of PVD). 
 
Taurus shall support the above treatment by obtaining valid and sufficient evidence that its 
customers are taxable persons. Taxable persons for these purposes are customers who are 
registered for VAT in another EU member state or can provide evidence of carrying on a 
business in another member state as per the provisions of Article 9 of PVD. 
 
Taurus should validate and show the customer’s EU VAT number (if appropriate) on the invoice 
and appropriately annotate the invoice to the fact that VAT will be accounted for by the customer 
under the Article 196 of PVD reverse charge rules. Finally, the value of the services should be 
included on Tuarus’s VAT return and should be reported on its recapitulative statement. 
 
Moreover, for the sales to non-taxable customers Taurus will have been required to register in 
each non-taxable customer’s member state or use the Mini One Stop Shop (MOSS) 
arrangements to account for VAT in the customer’s country at the applicable vat rate in that 
member state, as the supplies fall within the Telecom, Broadcasting and Electronic (TBES) 
services covered by Art 58 PVD and the provisions of Implementing Regulation 1042/2013, 
which was amending Implementing Regulation 282/2011. 
 
The above are also supported by the principles established in the Schmelz case (C 97/09), 
where the CJEU has encouraged the majority of Member States to impose an immediate 
registration obligation on a non-established person selling services in their Member State. 
Suppliers of such services, like Tuarus, will therefore have to determine where their customers 
are established or usually reside and verify their status. 
 
Part 3 
 
The secondments of staff from one business to another normally will be treated as taxable 
supplies of staff subject to the VAT under the same conditions that exist for supplies of services 
made between unrelated taxable persons.  
 
Supplies of staff to the Bithanian subsidiary 
 
Supplies of staff provided to EU taxable persons not established in the same country as the 
supplier, shall be the place where the customer has established its business or has a fixed 
establishment for which the service is supplied. Consequently, no Boldonian VAT will be 
chargeable by MBL and the Bithanian subsidiary should account for VAT under the reverse 
charge rules (Article 196 of PVD), based on the amount paid (i.e. including the mark-up). 
 
The holding company will need to complete Sales Lists (recapitulative statements) in respect 
of these supplies. 
 
Supplies of staff to the Swiss and Azonian branches 
 
The VAT treatment of supplies of staff from MBL to its Swiss and Azonian branches, each of 
which are separately registered for VAT in their respective Member States, would normally be 
outside the scope of VAT. This is because a branch and its “head office” are parts of the same 
legal entity, and consequently it is not possible to have supplies between them. The CJEU case 
of FCE Bank (Case C-210/10) confirmed that there can be no supply between a head office 
and a branch, because they are part of the same legal entity. 
 
Therefore, Azonian branch single registration does not need to account for VAT on any supplies 
to it from the Boldonian head office under the “reverse charge” arrangements because it is not 
a “taxable person”, within the meaning of Article 9 PVD, carrying out an economic activity 
independently of its own head office. If there is no supply, there is no liability to VAT either in 
the head office or in the FE and these secondments will be ignored for VAT. 
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Part 4 
 
This is a triangular transaction, as described in art.42, art.141, art.197 and art.265 PVD. As 
long as Stone Ltd and Bithanian Clinic Center Ltd (BCC) are registered for VAT in Azonia and 
Bithania respectively, Minos Boldonia Ltd (MBL) can claim that the following treatment applies: 
 

• Stone will account for no VAT in Azonia, because the goods have left Azonia and MBL 
has quoted a Boldonia VAT number to exempt the dispatch under art.138; 

 
• MBL will have a ‘fallback’ acquisition in Boldonia through the use of its Boldonia VAT 

number (art.41), but will exempt it because the conditions of art.42 are met; 
 
• MBL will not have a taxable acquisition in Bithania because the conditions of art.141 are 

met; 
 
• BCC will account for its Bithanian acquisition VAT on the supply from MBL to BCC in 

Bithania under art.197. 
 
This avoids the need for MBL to register in one of the other EU member states. 
 
However, MBL has to take the necessary measures in order to ensure that its subsequent 
supply to the final acquirer (BCC) will take place after the intra-Community transport from 
Azonia to Bithania. That will be necessary in order to avoid the risk of having the first supply 
being treated as a domestic supply in Azonia rather than an intra-Community supply, and 
therefore cannot benefit from the VAT exemptions applicable to intra-Community supplies of 
goods as described above.  
 
Moreover, in view of the CJEU judgment in the VSTR case (C-587/10), if the power of disposal 
is transferred to the final customer (BCC) before the cross-border movement of the goods from 
Azonia to Bithania, the first supply made by Stone will be treated as a domestic supply not an 
intra-Community supply, and therefore cannot benefit from the VAT exemption applicable to 
intra-Community supplies of goods. 
 
MBL will have to enter the details of the transactions on its recapitulative statements under 
art.265, separately identifying them as triangulation transactions in which it acted as 
intermediate supplier. 
 
The transport costs will be treated as supplied where the customer belongs under art.44 PVD, 
and MBL will account for the VAT using the reverse charge procedure. 
 
I trust this is helpful and would be pleased to provide further assistance if required.  
 
Yours faithfully 
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Question 2 
 
Finance Director,  
Supiliama,  
Alasiyia EU 
 
15th December 2019  
 
Dear Finance Director,  
 
VAT treatment of transactions  
 
I am replying to your enquiry concerning the place of supply and VAT treatment for the activities 
detailed in your email. For ease of reference I will respond in the order used in your letter. 
 
Office establishment in Bordonia: 
It will be essential to determine whether the Bordonian Office will be regarded as a “fixed 
establishment” for VAT purposes. Articles 10 and 11 of the Implementing Regulation 282/2011 
describe the requirements to be considered when determining the existence of a “fixed 
establishment” for the application of Articles 44 and 45 of PVD. In particular Article 11 states 
that “a fixed establishment shall be any establishment, other than the place of the “business 
establishment” as referred to in Article 10. Therein, the definition of “fixed establishment” 
requires that: 
 
1. it has permanence; and 
2. it has human resources; and 
3. it has technical resources; and 
4. it either receives and uses services (the receiving FE); and/or  
5. it supplies services (the supplying FE). 
 
Therefore, as the Bordonian office is characterised by a sufficient degree of permanence and 
a suitable structure in terms of human and technical resources to enable it to receive and use 
the services supplied to it for its own needs, it shall be considered as a “fixed establishment”. 
 
The above are in accordance with the principles established in the case of ARO Lease, C-
190/95, where the CJEU held that for cars leased from a business in the Netherlands to 
business customers in Belgium, the place of supply could not be deemed to be from an 
establishment other than the main place of business unless that establishment had a minimum 
degree of stability derived from the permanent presence of both the human and technical 
resources necessary for the provision of the services. Accordingly the leasing company could 
not supply the cars from a fixed establishment in another Member State if it did not have an 
office or any premises on which to store the cars. 
 
A further case, Welmory Sp z.o.o (C – 605/12), considered whether a Cypriot entity which uses 
the human and physical resources of another entity based in Poland (Welmory) should be 
considered to have a fixed establishment in Poland despite having a headquarters in Cyprus 
contracted to receive those services. In this case, the Cypriot company organised online 
auctions of goods on behalf of Welmory and received services including advertising and data 
processing from the Polish company. The Polish tax authority adopted the view that Welmory 
should charge VAT on what they regarded as domestic supplies to the Cypriot company 
because they had a fixed establishment in Poland through the use of Welmory’s infrastructure. 
Welmory had treated its supplies as being made in Cyprus where its customer was established.  
The ECJ decided that the Cypriot company could have a fixed establishment in Poland if it uses 
Welmory’s infrastructure: 
 

• With a “sufficient degree of permanence”; and 
 

• The infrastructure constitutes necessary human and technical resources to enable the 
Cypriot company to receive Welmory’s services and to use them in its business.  
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Part 1 - Employment, management and consultancy services 
 
As per Art. 10 employment services are outside the scope of VAT due to the fact that employees 
do not carry out an independent economic activity (CJEU JA van der Steen Case C-355/06). 
Therefore the services to be received from the five employees will be outside the scope of the 
VAT. 
 
However, the two directors will be performing consultancy and management services to 
Soupil’s Bordonian office on an independent status. 
 
Directors would be expected to treat their supply as a Business to Business (B2B) supply for 
which the place of supply is where the customer belongs. 
 
As the recipient of services has establishments in more than one country, it is essential to 
determine which of those places is actually receiving the supply in question, i.e. the Business 
Establishment in Alasiyia or the Fixed Establishment in Bordonia. In this case, the fixed 
establishment of Soupil in Bordonia will be more closely concerned with the supply of the 
consultancy and management services. 
 
Therefore the supply would be made in Bordonia and Bordonian VAT would be expected to be 
chargeable, Article 44 PVD refers. Consequently, no VAT will be chargeable in Alasiyia and the 
customer should account for VAT under the reverse charge rules (Article 196 of PVD) in its 
Bordonian VAT return. 
 
Part 2 - Letting services 
 
As per Article 47 of the EU VAT Directive the place of supply of immovable property related 
services will be the place where the immovable property is located. As per Article 31a of the 
Implementing Regulation 282/2011, services connected with immovable property, as referred 
to in Article 47 of Directive 2006/112/EC, shall include only those services that have a 
sufficiently direct connection with an immovable property. 
 
Therefore, the letting of immovable property generally requires the location of the property to 
determine the place of supply, in this case Bordonia. Soupilliama, is established in both Alasiyia 
and in Bordonia, but this does not make a difference because the rules at Art 47 do not 
recognise the customer’s place of establishment as being relevant to the analysis. Hence, as 
the supplier Estates Ltd, is a company established in Bordonia, should charge Bordonian VAT 
in its invoices and account for the relevant VAT in its Bordonian VAT returns.  
 
Part 3 - Construction services 
 
As per the service agreement, the supplier established in Elopia, another EU member state will 
develop a marina on the plot located in Bordonia on behalf of Soupil. A VAT registered supplier 
in Elopia performing construction services in Bordonia on behalf of Soupil would be expected 
to treat its supply as a Business to Business (B2B) supply. As the services are related directly 
to a specific site of land, according to Article 47 of the EU VAT Directive the place of supply will 
be the place where the immovable property is located, i.e. Bordonia. 
 
Hence, in the case where the state of Bordonia extends the reverse charge application on the 
land related services, Soupil’s Bordonian “fixed establishment” should account for VAT under 
the reverse charge rules (Article 196 of PVD) in its Bordonian VAT return. On the other hand if 
the state of Bordonia does not extend the reverse charge application on the land related 
services, the supplier established in Elopia should be registered with VAT in Bordonia in order 
to account for VAT on its supplies of construction services in Bordonia. 
 
Part 4 - Berth management services 
 
Soupil’s Bordonian fixed establishment, after the completion of the marina, will enter into a berth 
management services contracts with yacht owners, who will be established within and outside 
the EU. Soupil will provide berthing services by safeguarding the supply of a suitable yacht 
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parking place in the marina located in Bordonia. As explained above, the place of supply of 
immovable property services is the place where the immovable property is located. 
 
Therefore, what should first be assessed is whether the service relates to a good that can 
qualify as an immovable property as per the provisions of the Implementing Regulation 
282/2011, as referred to in Article 47. The CJEU ruled in its case Fonden Marselisborg 
Lystbadehavn (Case C-428/02) that the concept of letting of immovable property includes the 
letting of both water-based mooring berths for pleasure boats and land sites for storage of boats 
on port land. 
 
Furthermore, the CJEU ruled in its case Mesquita (Case C-278/18) that the concept of 
‘immovable property’ does not imply that the objects in question must be indissociably 
incorporated into the ground and that it will be sufficient that they are not mobile or easily 
movable. 
 
However, it should be stressed that the fact that as the mooring berths can qualify as immovable 
property services under one or several categories of the definition, as defined in Article 31a of 
the Implementing Regulation 282/2011 and the explanatory notes, does not entail that all 
services involving the mooring berths will have to be considered as connected with immovable 
property. This rule applies only to services which relate directly to a specific site of land or 
buildings, that is those services derived from land and where the land is a central and essential 
part of the service or where the service is intended to legally or physically alter a property. 
 
Hence, it does not apply if a supply of services has only an indirect connection with land, or if 
the land related service is only an incidental component of a more comprehensive supply of 
services such as cleaning or laundry services proposed to the customers on top of berth 
services; telecommunications; etc. 
 
Consequently, the services provided by Soupil’s Bordonian fixed establishment should qualify 
as sufficiently connected with immovable property, i.e. the Bordonian marina, within the 
meaning of Article 47 PVD and as a result the place of supply is where the property is located, 
i.e. Bordonia no matter where the customers are established. 
 
As a result of the above, Soupil’s Bordonian fixed establishment should register with Bordonia 
VAT, and charge Bordonian VAT on the berth management services to be provided to both EU 
and Non-EU customers. In addition, it will have to file Bordonian VAT returns on the berth 
management services supplied. 
 
Part 5 - Banner ads services 
 
These would be considered to be electronically supplied services (ESS) within the meaning of 
Article 7 of the Implementing Regulations which states that ESS “shall include services which 
are delivered over the Internet or an electronic network and the nature of which renders their 
supply essentially automated and involving minimal human intervention, and impossible to 
ensure in the absence of information technology”. 
 
Automated distance banner ads dependent on the internet to function and the supply of which 
requires limited or no human intervention is also included as an example of an ESS in 
paragraph (3) of Annex I of the Implementing Regulations 282/2011. It follows that the place of 
supply would be where the customer belongs, i.e Bordonia. That is due to the fact that the fixed 
establishment of Soupil in Bordonia will be more closely concerned with the supply of the 
banner ads services regarding the berthing services. 
 
Therefore the supply would be made in Bordonia and Bordonian VAT would be expected to be 
chargeable, Article 44 PVD refers. Consequently, the fixed establishment should account for 
VAT under the reverse charge rules (Article 196 of PVD) in its Bordonian VAT return. 
 
I trust this is helpful and would be pleased to provide further assistance if required. 
 
Yours faithfully  
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PART B 
 

Question 3 
 
MEMORANDUM 
 
From: Tax Consultant 
To:  Tax Director, Europa Trade Ltd 
RE: EU VAT Quick Fixes 
 
Background 
 
As you are aware, as of 1 January 2020 certain VAT rules for EU cross-border supplies of 
goods will change in all EU countries. This 2020 EU VAT reform is also referred to as the “four 
quick fixes” and is a first step towards the definitive EU VAT regime. 
 
In summary, the four quick fixes have the following effects: 
 

• Harmonisation of the EU cross-border call-off stock rules; 
• Harmonisation of the EU cross-border chain transactions rules; 
• Harmonisation of the rules for documenting EU cross-border movements of goods; and 
• Mandatory VAT ID number verification for EU cross-border supplies. 

 
As requested, this Memorandum provides you with an overview of each of the four VAT quick 
fixes. 
 
EU cross-border call-off stock supplies 
 
Call-off stock supplies refer to situations where a business moves stock to a warehouse in 
another EU country and at the time of the shipment knows the identity of the customer to whom 
the goods will be supplied in that country, although the actual supply to that customer takes 
place only when taking the goods out of the storage. 
 
Under the current rules, this can trigger VAT registration and reporting obligations for the 
supplier in the EU country of stock keeping (depending on the specific national VAT rules 
applicable in that particular EU country). 
 
Under the new harmonised rules, a VAT registration in the stock keeping country might be 
prevented. However, additional administrative requirements would apply to you and your 
customers. Under the new rules, applying the call-off stock regime is mandatory if the 
requirements are met. 
 
You should assess if you meet the call-off stock requirements. If so, then you should consider 
the new administrative requirements for yourself and your customers and define appropriate 
actions including making changes to the supply chain as may be required. 
 
EU cross-border chain transactions 
 
EU cross-border chain transactions concern supply chains involving three parties (or more) and 
which entail the shipment of goods from one EU country to another. For example, supplies by 
an EU head office to its EU sales subsidiary followed by an onward supply to a customer in the 
course of which the goods are shipped directly from the (central) warehouse to the place of 
arrival of the customer in another EU country. Chain transactions can also exist if the goods 
are purchased from third parties and subsequently supplied onwards. 
 
Currently, the VAT rules describe criteria to determine in which leg of the chain the cross-border 
transaction takes place. This defines the VAT registration and reporting obligations for the 
parties involved. 
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The new VAT rules introduce new harmonised criteria for determining in which leg the cross-
border supply takes place. This can change the VAT registration and reporting obligations for 
yourself and your customers. 
 
You should assess whether the new rules change your VAT obligations or make changes to 
the supply chain to avoid unnecessary VAT obligations for yourself and possibly your 
customers. The new rules also provide possibilities for more VAT efficient supply chains. 
 
Harmonised documentation requirements 
 
More detailed rules and conditions have been published on documentary evidence that qualifies 
as ‘sufficient’ to support the application of the zero VAT rate (i.e. VAT exemption) to the EU 
cross-border supply of goods. 
 
According to the new rules, there is a rebuttable presumption of transport to another EU 
Member State if the supplier can provide at least two non-contradictory evidential documents 
that were prepared independently from one another. This change requires you to assess 
whether your current collection and retention process is sufficient under the new rules. If not, 
you will have to enhance the procedures. As these rules apply to all EU countries, the new rules 
are an opportunity to standardise your processes across the EU. 
 
Mandatory VAT identification number verification for EU cross-border supplies 
 
Under the current VAT rules, in the case of EU cross-border supplies the VAT ID numbers of 
customers need to be reported to the tax authorities. Currently, mistakes in these listings or 
even an invalid VAT identification number, besides penalties, do not necessarily result in a 
rejection of the zero VAT rate (i.e. VAT exemption). It is a settled principle of the case law of 
the Court of Justice of the European Union that, in principle, a taxable person only has to comply 
with the material conditions in order to apply the zero VAT rate. Therefore, the zero VAT rate 
cannot formally be refused due to the mere fact that a taxable person did not receive a valid 
VAT identification number from its customer. 
 
Based on the new rules, the importance of the VAT ID numbers of customers increases. 
Effectively, reporting an incorrect VAT ID number of your customer in the EU Sales Listing 
prevents you from applying the zero VAT rate (i.e. VAT exemption). The above requires you to 
take risk mitigation measures. We recommend you to reconsider the processes and enhance 
the controls around maintaining customer data.  
 
Conclusion 
 
The four quick fixes aim at simplification and harmonisation on an EU level of the VAT rules for 
EU cross-border supplies of goods. This can reduce the administrative burden for your business 
which trades goods across the EU, in particular as it may streamline the differences in rules 
among the respective EU countries. However, these changes may also mean less flexibility and 
may require changes to the current business processes. The possible impact on the business 
of Europa Trade Ltd should be analysed promptly given the effective date of 1 January 2020, 
in order to mitigate VAT risks in terms of additional VAT liabilities, registration and reporting 
obligations. On the other hand, the four quick fixes could be an opportunity for standardisation 
and enhancement of the company’s VAT compliance and reporting processes across the EU. 
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PART C 
 

Question 4 
 
Background 
 
At the outset, it should be noted that, in general, it has consistently been held by the Court of 
Justice of the European Union (CJEU) that the exemptions from VAT set out in the PVD 
constitute independent concepts of EU law and that the terms used to specify the exemptions 
are to be interpreted strictly, since they constitute exceptions to the general principle that VAT 
is to be levied on all goods and services supplied by a taxable person acting as such. 
 
The PVD does not expressly define the terms used in Article 135(1)(d); however, the relevant 
pronouncements of the CJEU do shed light on the interpretation of this provision. 
 
Payments or transfers 
 
The CJEU has held that the concept of payment or transfer refers to a transaction consisting in 
the execution of an order for the transfer of a sum of money from one bank account to another. 
It is characterised in particular by the fact that it involves a change in the legal and financial 
situation existing, on the one hand, between the person giving the order (to effect the payment 
or transfer) and the recipient and, on the other hand, between those parties and their respective 
banks. 
 
Since a payment or transfer is merely a means of transmitting funds, it is the functional aspects 
which are decisive in determining whether a transaction amounts to a ‘transfer’. However, the 
wording of the exemption does not, in principle, preclude it from being broken down into 
separate services with those services attracting VAT exemption provided that “they form a 
distinct whole, fulfilling in effect the specific essential functions of such transfer”.  
 
However, it is necessary to distinguish such services from services which amount to a “mere 
physical or technical service”. More specifically, the CJEU’s judgement in SDC (Case C-2/95) 
specified that “services exempt under the Directive must be distinguished from a mere physical 
or technical supply, such as making a data-handling system available to a bank. In this regard, 
the national court must examine in particular the extent of the data-handling centre’s 
responsibility vis-à-vis the banks, in particular the question whether its responsibility is restricted 
to technical aspects or whether it extends to the specific, essential aspects of the transactions.” 
 
Accordingly, in order to fall within the scope of Article 135(1)(d) PVD, the services provided 
must either have the effect of transferring funds and entail changes in the legal and financial 
situation. The mere fact that such a service is considered to be an essential element for 
completing an exempt transaction (without having the effect of transferring funds and entailing 
changes in the legal and financial situation, or qualifying as negotiation concerning a VAT 
exempt transfer transaction) would not of itself warrant the conclusion that such a service 
qualifies for VAT exemption.  
 
There has been a steady stream of recent CJEU case law that confirms the relatively narrow 
scope of the VAT exemption for payments or transfers. These include: 
 
1. Case C-607/14 (Bookit) involving an entity that sold cinema tickets over the phone and 

online as agent for a cinema chain. While collecting money from customers on behalf of 
the cinemas, it also charged the customer a ‘card handling fee’. The CJEU concluded 
that this service cannot qualify for exemption. 

 
2. Case C-130/15 (NEC) involving an entity that sold tickets and collected money on behalf 

of the promoters of various events. NEC charged booking fees to the customer for certain 
ticket sales. Again, the CJEU considered that the services were merely technical and 
administrative, involving the collection and provision of information to the merchant 
acquirer bank and information which enables the ticket sale to take place and be paid 
for, and hence not qualifying for exemption. 
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3. Case C-5/71 (DPAS) involving an entity managing dental plans which would request that 
a number of transfers be made. Firstly, via direct debit, DPAS would order the relevant 
financial institution to transfer a specific sum from the patient’s bank account to DPAS’s 
own account. Once received and after deducting a fee for its own services, DPAS would 
then order this money to be transferred from its account to the respective accounts of the 
insurer and the dentist. In this context, it was concluded that DPAS does not carry out 
transfers within the meaning of the VAT exemption but rather only administrative tasks 
which thus do not qualify for VAT exemption. 

 
Negotiation 
 
The VAT exemption in Article 135(1)(d) also extends to ‘negotiation’ concerning payments or 
transfers. In CSC (Case C-235/00) and Volker Ludwig (Case C-453/05), the CJEU held that the 
concept of negotiation, for the purposes of the relevant provisions of the PVD, applies to the 
“activity of an intermediary who does not occupy the position of a party to a contract relating to 
a financial product and whose activity amounts to something other than the provision of 
contractual services typically undertaken by the parties to such contracts”. Such intermediary 
services were described by the CJEU as “services rendered to, and remunerated by, a 
contractual party as a distinct act of mediation”. 
 
In its analysis of the concept of ‘negotiation’, the CJEU acknowledged that the services “may 
consist, amongst other things, in pointing out suitable opportunities for the conclusion of such 
a contract, making contact with another party or negotiating, in the name of and on behalf of a 
client, the detail of the payments to be made by either side” and that “the purpose of negotiation 
is therefore to do all that is necessary in order for two parties to enter into a contract, without 
the negotiator having any interest of his own in terms of the contract.” 
 
It was further held by the CJEU that “it is not negotiation where one of the parties entrusts to a 
sub-contractor some of the clerical formalities related to the contract such as providing 
information to the other party and receiving and processing applications for subscription to the 
securities which form the subject-matter of the contract. In such case, the subcontractor 
occupies the same position as the party selling the financial product and is not therefore an 
intermediary who does not occupy the position of one of the parties to the contract”. 
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Question 5 
 
Background 
 
The CJEU has, from time to time, been confronted with a number of abusive VAT schemes, 
aimed at circumventing national VAT legislation applicable in a Member State. However, it was 
only in 2006 that the Court started applying the prohibition of abuse of law doctrine in a VAT 
cases.  
 
Halifax case 
 
Case C-255/02 (Halifax) was the landmark case that marked the first step in the application 
and development of the abuse of law doctrine in EU VAT. In this case, the CJEU could not find 
a rational solution to the VAT planning schemes at issue, without relying on the general doctrine 
of prohibition of abuse of law. The Halifax case concerned the implementation of aggressive 
VAT planning or VAT avoidance schemes, knowingly designed and entered into for the 
exclusive or principal aim of gaining an advantage by obtaining the right to deduct input VAT. 
 
Halifax operated in Northern Ireland as a banking company, and hence its services were mostly 
exempt from VAT. Accordingly, Halifax had a very limited right to recover input VAT paid for 
construction works. In order to enhance its input VAT recovery percentage, Halifax set up 
various transactions encompassing several call centres around the EU, all part of the Halifax 
group, which had the aim of enabling the full recovery of VAT on the construction activities 
undertaken by Halifax. The scheme included a sale and lease-back system, whereby the 
construction services were channelled through the Halifax subsidiaries, where larger amounts 
of construction services were invoiced in a tax period in which the subsidiary made only taxable 
transactions and not exempt transactions. In a normal situation, most of the input VAT would 
have been attributed to exempt supplies and hence would have been irrecoverable. 
 
As regards the nature of the supply for VAT purposes, the CJEU stated that an activity should 
be considered in its own right, and without regard to the purpose or result. The Court highlighted 
that if the tax authorities were to judge the intention of the taxable person, this would run counter 
to the principle of legal certainty and thus be contrary to the objectives of the common system 
of VAT. On this basis, "whether a given transaction is carried out for the sole purpose of 
obtaining a tax advantage is entirely irrelevant in determining whether it constitutes a supply of 
goods or services and an economic activity." This is to be understood as meaning that even 
abusive transactions constitute a supply of goods or services, provided that they satisfy the 
objective criteria of the PVD. This is also in line with the principle of fiscal neutrality. 
 
However, the CJEU also confirmed the applicability of the prohibition of abusive practices 
principle within the field of VAT. Indeed, the PVD is to be interpreted as precluding any right of 
a taxable person to deduct input VAT where the transaction, from which the right derived, 
constitutes an abusive practice. The CJEU also referred to earlier case law confirming that the 
prevention of tax evasion, avoidance and abuse is an objective recognised and encouraged by 
the PVD. 
 
The CJEU did note that EU legislation does not prohibit tax planning and emphasised that a 
taxpayer has the right to choose to structure their businesses in such a way as to limit their tax 
liability: "where the taxable person chooses one of two transactions, the Sixth Directive [now 
the PVD] does not require him to choose the one which involves paying the higher amount of 
VAT." Therefore, the principle of legal certainty and the right of choosing the most favourable 
tax route is to be safeguarded. 
 
The CJEU developed a two-step test in order to identify the existence of abuse: 
 
1. “notwithstanding formal application of the conditions laid down by the relevant provisions 

of the Sixth Directive and the national legislation transposing it, result in the accrual of a 
tax advantage the grant of which would be contrary to the purpose of those provisions.” 
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2. "it must also be apparent from a number of objective factors that the essential aim of the 
transactions concerned is to obtain a tax advantage.” As the Advocate General observed 
in his Opinion on this case: “the prohibition of abuse is not relevant where the economic 
activity carried out may have some explanation other than the mere attainment of tax 
advantages." 

 
As is typical, the CJEU ultimately left it to the national court of the Member State to decide 
whether abuse was present. If the national court found that abuse was present, it was to "re-
establish the situation that would have prevailed in the absence of the transactions constituting 
that abusive practice.” 
 
Other VAT abuse cases 
 
In case C-419/02 (BUPA Hospitals), an attempt was made to put into effect a VAT saving 
scheme by circumventing a VAT exemption. This scheme was conducted by effecting advance 
payments for future supplies by a connected party for the particular reason that its services 
were zero-rated at that point. The CJEU did not agree with the legitimacy of this VAT planning 
scheme by finding that the future supplies were not sufficiently precisely determined in order to 
qualify the payments as genuine advance payments that trigger the tax point for the VAT 
liability. 
 
Case C-425/06 (Part Service) is an important continuation of the Halifax case and the two-step 
test. Since private individuals are not conferred with the right of input VAT deduction, unlike a 
taxable person acting as such, economic operators may have an incentive to seek to minimise 
the taxable amount of goods or services supplied to its customers.  
 
The Court addressed the question of whether splitting a supply of services into two separate 
services, in order to gain a VAT advantage for Part Service’s customers, constitutes an abuse 
of law. The CJEU held that contracting parties are generally free to enter into any lease 
agreement of their wish. Here the Court also reiterated that a taxable person cannot be required 
to choose a transaction which involves paying the higher amount of VAT, if he is faced with a 
choice of several transactions carrying different VAT burdens.  
 
While the CJEU, again, left it to the national court to determine whether this case involved an 
abusive VAT practice, it clarified that the second step of the Halifax test referring to the 
“essential aim” of the transactions being to obtain a tax advantage does not require that this is 
the sole aim. Rather, it is sufficient if obtaining the tax advantage is the “principal aim”. 
 
The CJEU further developed the Halifax judgment in Case C-103/09 (Weald Leasing). In this 
case, Weald Leasing entered into a sale and lease-back scheme in order to maximise its VAT 
efficiency. Weald Leasing clarified how the term “normal commercial operations” is to be 
interpreted. The CJEU started by recognising the principle of the most favourable tax route. It 
also clarified that the fact that a taxable person enters into a lease transaction (which may result 
in a deferral of the VAT cost over the term of the lease) does not result in the VAT cost being 
less than if the customer would purchase the same goods outright. Therefore, schemes which 
merely defer a VAT cost, for example through the use of a leasing arrangement, are unlikely to 
be abusive (although non-arm’s length pricing of such leases might itself be an abusive 
practice.) 
 
In Case C-653/11 (Paul Newey), the taxpayer inserted two Jersey companies into his business 
structure with a view to eliminating irrecoverable VAT on the receipt of advertising services. 
The CJEU was not swayed by the detailed contractual terms – indeed, these could be 
disregarded “if it becomes apparent that they do not reflect economic and commercial reality, 
but constitute a wholly artificial arrangement…” In this regard, it was “conceivable that effective 
use and enjoyment of the services took place in the UK”; in other words, in reality Mr Newey 
continued to be the recipient of the supply in the UK and therefore UK VAT was due. 
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Question 6 
 
Background 
 
The extent to which a fixed establishment (such as a branch) may recover input VAT has tended 
to be unclear. Most of the uncertainty revolved around whether the turnover of the primary 
establishment (i.e. the head office) should be included when computing the input VAT 
deductible proportion of the fixed establishment, in particular where the primary establishment 
and the fixed establishment are located in two different EU Member States. 
 
Where both the primary establishment and the fixed establishment are located in the same 
country, given that both are considered the same legal entity from a VAT perspective, it would 
appear logical to take into account the combined turnover when computing the deductible 
proportion. However, where they are located in different EU jurisdictions, the matter tends to 
be more complex - also considering that input VAT recovery rules are not always harmonized 
across the EU. 
 
Le Crédit Lyonnais case 
 
In Case C-388/11, the Court of Justice of the European Union (CJEU) held that a primary 
establishment office could not include the turnover of foreign fixed establishments when 
calculating its general pro rata. This guidance specifically concerned the method for primary 
establishments to determine their input VAT recovery position. However, the input VAT 
recovery position of fixed establishments remained somewhat unclear. 
 
ESET case 
 
In Case C-393/15, the CJEU decided to issue an order in order to answer the question of 
whether a branch (registered in a particular Member State) of a company established in another 
Member State could recover input VAT on the costs attributable to internal transactions made 
to the primary establishment (i.e. the head office). In this regard, it is pertinent to refer to the 
FCE Bank principle (Case C-210/04), namely that transactions between a head office and a 
branch – and vice-versa – are not supplies for VAT purposes and hence fall outside the scope 
of VAT.  
 
The CJEU held that the branch could recover input VAT incurred in its Member State of 
registration in cases where the branch was mainly carrying out internal operations not subject 
to VAT, provided that the head office in question is granted the right to recover its input VAT 
and the costs incurred by the branch are linked with the taxable activity of the head office. 
 
Morgan Stanley case 
 
In the Morgan Stanley case (Case C-165/17), the Court considered the correct method for 
calculating the deductible proportion of a fixed establishment (branch) where that branch incurs 
costs that are used in whole or in part by its head office located in another EU Member State.  
 
In essence, the CJEU established complex approach which requires, in cases where the input 
VAT is used for the transactions of the head office, the input VAT deductible proportion of the 
branch to be determined based on the proportion of the taxable activities of the head office, 
provided that those transactions would also be taxable in the Member State where the branch 
is located. In essence, therefore, this requires a “dual test” such that the relevant output 
transactions in respect of which input VAT deduction is sought must in principle be VAT taxable 
in both Member States. 
 
The Morgan Stanley case involved a French branch was a fixed establishment of Morgan 
Stanley UK. The French branch carried out banking and other financial transactions for its local 
clients (in respect of which it had opted to be subject to VAT) and also supplied “services” to 
the UK head office. The French branch claimed a full deduction for all input VAT attributable to 
both types of transactions. 
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The French tax authorities considered that input VAT attributable to the French branch’s 
activities performed for the UK head office was not fully deductible, since these transactions fell 
outside the scope of VAT. Morgan Stanley appealed, arguing that since its own external 
supplies were fully taxable, then all of its residual input VAT should be recoverable. The French 
courts decided to refer this case to the CJEU.  
 
The CJEU noted that the French branch and the UK head office must be seen as a single 
taxable person. There was nothing to suggest that the French branch acted independently. As 
such, the services provided by the French branch to the UK head office fell outside the scope 
of VAT and simply constituted “non-taxable internal flows of funds”.  
 
The Court also pointed out that, pursuant to Article 169(a) of the PVD, a taxable person is 
entitled to deduct input VAT used for the purposes of transactions carried out in a different 
Member State to the extent that such VAT would be deductible if they had been carried out 
within the Member State in which VAT is due or paid. According to the Court, this right is subject 
to two key conditions: 
 
The transactions carried out in a Member State other than the State in which the VAT is paid 
must be taxed in the Member State where they are carried out; and  
 
Those transactions would also be taxed if they were carried out in the Member State where the 
input VAT is incurred.  
 
This requires, therefore, a dual layer approach. In this case, recovery of French input VAT 
depends on the relevant transactions giving rise, in principle, to VAT recovery in both France 
and the UK. This is a fundamentally different approach to that applied for input VAT recovery 
in relation to the local supplies made by the French branch. 
 
The Court concluded that: “a branch registered in a Member State is entitled to deduct, in that 
State, the VAT charged on the goods and services acquired which have a direct and immediate 
link with the carrying out of the taxed transactions, including those of its principal establishment 
established in another Member State… on condition that those transactions would also give 
rise to deduction if they had been carried out in the State in which that branch is registered.” 
 
Therefore, in the scenario where the primary establishment is engaged in fully VAT taxable 
supplies, the input VAT incurred by the fixed establishment in its Member State of registration 
which is exclusively attributable to transactions carried out by the principal establishment in a 
different Member State is recoverable to the extent that the output transactions of the primary 
establishment would also give rise to deduction if they had been carried out in the Member 
State in which the branch is registered (within which the input is incurred.) 
 
In the case where input VAT is incurred by the fixed establishment in connection with both 
exempt and taxable transactions carried out by the principal establishment in another Member 
State, it is necessary to apply a deductible fraction in which:  
 

• The denominator is based on the relevant turnover (i.e. the turnover of those transactions 
for which the “mixed use” expenditure is used); and  

 
• The numerator is the turnover of the taxable transactions carried out by the principal 

establishment, in respect of which VAT would also be deductible if they had been carried 
out in the Member State in which the branch was located. 

 
Therefore, a dual test is necessary also in this context. 
 
Furthermore, the Court considered the situation where the fixed establishment incurs input VAT 
that is attributable both to its own local transactions and also to the “services” it provides to its 
primary establishment in another Member State i.e. where the input VAT is residual input VAT. 
In such a situation, the deductible proportion is determined as follows: 
 

• The denominator is the total turnover of the taxable person; 
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• The numerator in made up of the taxable transactions carried out by the fixed 
establishment as well as the taxable transactions carried out by the principal 
establishment, provided that such VAT would also be deductible if those transactions 
had been carried out in the State in which the fixed establishment is registered. 

 
In conclusion, the CJEU case law now provides useful guidance, albeit the VAT recovery 
position of expenses incurred by a fixed establishment in relation to the activities of the primary 
establishment and vice versa remains a complex area, in particular where the business is not 
engaged in fully taxable activities. 
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Question 7 
 
I am replying to your enquiry concerning the VAT treatment of Dream Travel Ltd’s (DTL) 
planned activities as you had described them during out meeting.  
 
Part 1 - DTL will buy-in (directly from USA and EU suppliers) and re-sells travel services 
 
The Tour Operators’ Margin Scheme (TOMS) is a special EU VAT scheme for businesses that 
buy-in and re-sell “designated travel services” such as passenger transport, accommodation 
and certain other services as principals or undisclosed agents. It enables VAT to be accounted 
for on travel supplies without businesses having to register and account for VAT in every EU 
Member State in which the services are enjoyed. 
 
The TOMS scheme is compulsory and although described in Articles 306 - 310 PVD as a 
Special Scheme for Travel Agents, its application extends to tour operators and other 
businesses established within the EU who make supplies of ‘designated travel services’ as an 
undisclosed agent to travelers.  
 
TOMS general application by DTL 
 
As DTL deals with customers in its own name and uses the supplies of goods or services 
provided by USA and EU suppliers, in the provision of ‘designated travel services’, its rendered 
services are considered as a single supply of services although the holiday package may 
comprise a number of different elements. 
 
‘Designated travel service’ means a supply of goods or services which is: 
 

• bought in from another person and re-supplied by DTL without material alteration or 
further processing, and 
 

• supplied by DTL from its establishment in Bithania, for the direct benefit of a ‘traveler’. 
 
Input VAT recoverability 
 
As per art. 310 of PVD the person carrying activities falling under this special scheme cannot 
claim input vat suffered either in its member state of establishment or in other EU member 
states. DTL cannot reclaim VAT on purchases that it makes to resell as Margin Scheme 
supplies, whether incurred in Bithania or in another EU member state. 
 
As DTL’s purchases will be received from outside EU, DTL will have to apply the normal place 
of supply rules and the reverse charge provisions when the place of supply will be Bithania. 
Please note that the resulting reverse charge input VAT will not be recoverable as it relates to 
TOMS purchases. 
 
DTL may reclaim some input VAT (outside the TOMS): 
 

• Bithanian VAT incurred on its overheads and on purchases relating to its in-house 
supplies, subject to the normal rules; 

 
• VAT incurred in other member states on its overheads and on purchases relating to its 

in-house supplies, subject to the conditions set out in Claim back VAT paid in the EU if 
you’re established elsewhere according to the EC Council Directive 2008/9EC 
provisions. 

 
TOMS output VAT 
 
However, as per art. 308 of PVD, DTL obliged to pay output VAT in its member state of 
establishment on the marginal profit. That is to say, the difference between the total amount, 
inclusive of VAT, to be paid by the traveler and the actual cost to the travel agent of supplies of 
goods or services provided by other taxable persons, where those transactions are for the direct 
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benefit of the traveler. Normally, the tour operator has to account for output vat on its margin 
by applying the prevailing vat rates of its member state of establishment. Hence, MTL Margin 
Scheme supplies are: 
 

• standard-rated when enjoyed in the EU  
• zero-rated when enjoyed outside the EU. 

 
TOMS applies on both B2B and B2C supplies of Qualifying Travelling transactions (case?) 
 
Part 2 - DTL will act as an agent of the cruise companies 
 
The TOMS does not apply to: 
 

• supplies DTL have arranged as a disclosed agent or intermediary and its commission is 
readily identifiable; 

 
• in-house or agency supplies DTL makes which are not packaged or supplied with Margin 

Scheme “designated travel services” supplies.  
 
Therefore, If DTL act as a disclosed agent in the making of Margin Scheme supplies (that is, 
MTL name the provider of the Margin Scheme supplies), MTL is not itself making TOMS 
supplies and so it must normally account for any VAT on its commission under the normal VAT 
rules. 
 
Part 3 - will purchase its one vessel in order to carry out cruises in the Caribbean Sea 
 
The first issue that DTL will need to consider concerns the acquisition of the Vessel in Bithania 
following its delivery from Bordonia, in order to carry out cruises in the Caribbean Sea. The 
intracommunity supply of goods will be treated as an exempt dispatch of the goods from 
Bordonia under article 138 of PVD, and DTL will have to account for a taxable acquisition of 
goods in Bithania. This will require the value of the acquisition and any acquisition tax to be 
entered on the VAT return covering the earliest of the 15th day following the month in which the 
aircraft arrived or the date the supplier issues the invoice. 
 
Furthermore, due to the high value of the vessel, it is likely that a “Supplementary declaration” 
will be required for Intrastat trade statistics purposes under the requirements of Regulation 
638/2004. 
 
The onward supply of sea cruises provided from DTL’s own resources will be regarded as a 
passenger transport. The place of supply of passenger transport services is determined 
according to where the transport physically takes place, proportionate to the distances covered 
under article 48 of PVD. 
 
I trust this is helpful and would be pleased to provide further assistance if required. 
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