
 

Answer-to-Question-_1_

Summary Paper on BEPS on Irish Legislation:

Ireland is committed to maintaining its competitiveness to attract foreign investment 

through it's 12.5% rate to corporation tax for trading companies. Passive income is 

subject to corporation tax at 25% and capital gains tax is subject to tax at 33%.

Irish legislation has evolved and the Irish goverment are committed to ensure domestic 

legislation is in line with the OCED's BEPS recommendations. 

In particular Ireland was one of the first countries to introduce Country-by-country 

reporting (CbCR) obligations as provided under BEPS Action 13. This allows for the 

automatic exchange of information with a view to assessing high level transfer pricing 

risks and other base erosion and profit sharing related risks, along with economic and 

staticial analysis where appropriate. 

CbCR is applicable for MNE groups with a consolidated group turnover greater than 

€750 million in the preceeding year. In line with BEPS recommendations the ultimate 

parent of the an MNE group is required to file the CbCR report and notifications are 

made in the jurisdications of the subsidiaries informing Compentent Authorities that the 

company is within the perameters of CbCR and the jurisdication of where the Report is 

filed. This should filed annually where the turnover limits are breached. 

Ireland has an extensive range of Double Tax Agreements with other countries which 

seeks to prevent income or gains being taxed in two jurisdictions by granting an 

exemption in one country or where it is taxed in both countries relief by way a credit for 

the tax paid in one country can be deducted. 

In support of the DTA network, Ireland has signed up to the Multilateral Convention 

(MLI) in line with Action 15 of the BEPS project.



By ratifying the MLI Ireland is agreeing that it's DTA don't need to be updated for 

subsequent changes in tax policy but instad the DTA should be read alongside the MLI 

for guidance on Irish tax policy.

The MLI seeks to bring a co-ordinated response to address certain hybrid mismatch 

arrangements, prevent treaty abuse, address artifical avoidance of permanent 

establishment status and improve dispute resolution. 

DAC 5 of the BEPS project was due to be introduced to Ireland to limited the interest 

deduction available to 30% of EBITA however, Ireland has chosen to delay 

implementation and while it was largely expected to be introduced in Finance Act 2021, 

this was not included but this delay may largely due to COVID-19 and this is expencted 

to be introduced in the coming years. 

Ireland has also introduced DAC 6 of the BEPS project where certain hallmarks are 

required to reported. 

The Knowledge Development Box is approved by OECD where the profits earned by 

exploting IP where the R&D is carried out in Ireland may be subject to corporation tax at 

6.25% where cetain criteria is met. 

As outlined above Ireland is committed to keeping its competiveness and to maintaining 

it's 12.5% rate of corporation tax for trading companies and this is strengthen by the 

recent overturning of the Apple case where the decision was overturned and held that 

Ireland didn't give State Aid to Apple and the €13 billion tax is not payable to Ireland. 
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Answer-to-Question-___2 

1) Domicile is not defined in Irish tax legislation but this has been dispute in the courts

and there is caselaw to provide guidance on the area.

In accordance with Irish caselaw a persons domicile is decided at bith and typically if the 

parents are married the child takes the domicile of the father, if the parents are not 

married the child's domicile may be that of the mothers. Often the domicile will be the 

country where the child is born. 

If can be very difficult to change one's domicile and typically it will involve the taxpayer 

being able to prove to the tax authorities that they have cut all ties with their domicile of 

origin and have acquired a new domicile. A person may only have one domicile at any 

one time as held in the case of THe Right Honourable Earl of Iveagh v. The Revenue 

Commissioners. 

Where a person is Irish domiciled and resident in Ireland they are subject to tax on their 

world wide income and gains. A person is tax resident in Ireland where they spend 183 

days in Ireland in a tax year or a combined 280 days over a 2 year period, with a 

minimum of 30 days spent in the second year. 

Where an individual is Irish tax resident and Irish domiciled their ordinarly residence 

does not affect their charge to Irish tax i.e. subject to world wide income and gains.

A person is ordinarily tax resident in Ireland where as per the days test where they are tax 

resident for 3 years, they become ordinarily resident in the fourth year. The same applies 

to lose ordinarily tax resident, the individual must not be tax resident for 3 years.   

Where a person doesn't have an Irish domcile their charge to tax depends on their Irish 

tax residence status. If they are not resident and not Irish domiciled they will only be 



subject to tax on Irish source income and capital gains tax from Irish assets including 

those that derive their value from land and buildings. 

If a person is Irish tax resident but not ordinarily tax resident they will be subject to tax 

on Irish source income and gains on the remittance basis - income brought into Ireland 

where it exceeds €3,810

If a person is Irish tax resident and Irish ordinarily resident (OR) but not domiciled they 

will be subject to tax on worldwide income and tax but foreign income will be excluded. 

In line with Part18A of TCA 1997 If a person has an Irish domiciled a non Irish resident 

may be subject to the domicile levy of €200,000 where they hold worldwide assets with a 

value in excess of €5m. The charge to the levy will be reduced by Irish tax paid. 

2) The relevance of domicile is applicable to an Irish resident in line with  Section 6(2)

and S.11(2)of CAT Acts as they will be subject to capital acquisition tax on the gift and

inheritance.

3) In relation to gifts and inheritance if the individual is non-resident they will only be

charged to CAT where either the disposer is resident or OR, the recipient is resident or

OR in the State or the gift/inheritance is in respect of Irish situate property.

If the individual is non-resident and non-domiciled, this will change the taxing rights in 

line with Section 6(4) and S.11(4) of CAT Act. If a person is not domiciled in the State 

they are treated as not residnet and not OR in the State where they have not been resident 

in the State for the past 5 consecutive years in the years immediately before the charge to 

tax arises. 

In my view ticking a domicile box on a tax return is sufficient to let a tax authority know 

ones domicile but the tax paypayer must be able to have substance they are particlar 



domicile they have elected. 

The election is not grounds to change ones domicile. As outlined in part 1 above it is 

difficult to change one's domicile and a person can only have one domicile at a time. If a 

person intends changing a domicile they must be able to prove they have cut ties with 

their domicile of origin. 
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Answer-to-Question-___4

1) The following taxes and social security contributions are deducted from employment

income in Ireland;

Where a person performs their duties in Ireland they are subject to income tax at the 

marginal rate of tax. 

Depending on the individual circumstances a person can be charged to income tax at 20% 

up to 35,300 for FY20 with the balance taxed at 40%.

A person is suject to USC as per Section 531AM TCA 1997. 

A person under the age of 66 years is subject to Pay Related Social Insurance (PRSI) on 

their income. There is both an employee contribution of 4% an employers contribution to 

be made. 

2) Under DTA relief an employer may be have relief from PRSI obligations where an



application is made to retain the employee on the home country social insurance under 

the bilateral agreement. 

Article 15 of the OECD Model Tax Treaty seeks to prevent double tax of income from 

employment where the remuneration is not borne by a permanent establishment in the 

State. Depending on the activity of the employee e.g. if they have the authority to 

conclude contracts there may not be a PE in Ireland as defined in A.5 of MTC. 

3) If an employee is temporarily performing duties in Ireland there may be relief from the

requirement for income tax provided the employee will not spend more than 183 days in

Ireland and become Irish tax resident.

Under cross border relief an individual will not be subject to income tax where the days 

spent in the State are less than 60. As the company will exceed 60 days but the employees 

days is less than 180 days there is relief from employement taxes. A record of days spent 

in Ireland should be kept and a shadow payroll will need to be run is the days exceed the 

anticipated amount. 

If the employer fills the position locally in Ireland assuming that person is Irish tax 

resident there will be no relief from employment tax obligations.  
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Answer-to-Question-___7

From the facts provided the group is subject to a Collerative Adjustment and relief should 

be available under the OECD 2017 TP Guidelines. 



The compentent Authority (CA) of the US has assessed that Sealed Inc and concluded the 

transfer pricing adjustment was not accepted and the company was not entitled to take the 

deductions for R&D as well as for other admin intra-group services so their profits are to 

be ajusted upwards. 

As the case in a corresponding adjustment Sealed Co can make a downward adjustment 

to the profits in and reduce it's tax liability. 

Under Article 9 of the MTC agreement may be reached by the CA of both Ireland and US 

to provide relief from double tax so both CA should consult each other to quantify the 

appropriate adjustments. 

As the US has initiated the adjustment Sealed Co must reach agreement and cannot 

unilaterally take relief under a DTA. 

Disagreements on double that are not settled under the Mutual Agreement Procedure 

Article 25 may provide relief through arbitration. Typically governments try to prevent 

this and seek agreement through the MAP process, however this is subject to time 

limitations. 

Typically MNE will have Cost Contribution Arrangements in place to share costs and 

risks in exploiting intangible and tangible assets. It is clear that Sealed Co has assumed 

cost and risk by carrying on R&D for the group and having a significant workforce of 

2,000 employees. The contribution of each company must be proporionate to the overall 

expected benefit. If Sealed Co is carrying out a more signifcant function of R&D it is 

expected that this company would incur signficant costs. Transactions between MNE 

companies should be carried out at Arm's Length and profits should be taxed where value 

is created. 
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Answer-to-Question-___8 

Sunset Ltd's withholding tax (WHT) obligations are set out below;

Dividend withholding tax at the standard rate of 20% should be deducted on distributions 

unless relief from WHT is avaible as per Section 172B TCA 1997. 

Divident to Moonlight S.r.l

Generally DWT need not be operated on payments to companies resident in a EU State or 

a State where Ireland has a DWT agreement with. 

However this exemption doesn't apply where the distribution is made to a company that is 

under the control of persons who are resident in the State as per Section 172D(b)(i). 

As Moonlight S.r.l. is controlled by Irish resident individuals - Harris and Harriet 

Fordham DWT should be operated on the dividend. 

Moonlight will recieve a net distribution of €424,000 and DWT of €106,000 should be 

paid over to Revenue by Sunset Ltd 14 days following the end of the month the 

distribution was paid. 

Divident to Skylight Sarl

As the payment is made to a Swiss company that has holds over 25% of the shares in 

Sunset Ltd the dividend can be paid free from DWT as under the EU Parent subsidiary 

directive and in line with Schedule 24 TCA 1997.

The payment of €430,000 can be paid gross to Skylight Sarl. 



Divident to Mary Grace Bagshaw

Section 172D provides an exemption from dividend witholding tax (DWT) to cetain non-

resident persons. 

As Mary Grace is tax resident in the United States and assuming she is not ordinarily 

resident in Ireland she can receive her distriubtion gross where the appropriate forms are 

in place. Sunset Ltd should request Mary Grace to fill out Form Composite V2 and retain 

it on their records in the event it is requested by Revenue. 

The company can make a distribtution to Mary Grace of €40,000. Despite the fact that 

DWT doesn't have to be deducted the Sunset Ltd is required to file a DWT Return with 

Revenue 14 days after the month ends in which the distribution was made S.172K TCA. 

Sunset Ltd should also disclose details of all distributions made in its Corporation Tax 

Return (CT1) for the tax year. 


