
Answer-to-Question-_7_

Intoduction

Initially, there was no general EU general anti-abuse rule. The first references of "abusive 
practices" can be found in the cases Halifax, Part Service and Weald Leasing. 

According to Halifax case, which was a VAT case, as per which there was a very complex 
VAT scheme trying to locate the place of supply to goods outside the EU, "abusive 

practices" are practices which do not correspond to "normal commercial operations" and 

their "sole" aim is to take the tax advantage. Part Service is ver similar to Halifax (VAT 

case again), however, it makes reference to "principal" aim (and not only to "sole" aim) to 
receive the tax advantage.

In Weald Leasing, the Court of Justice of the European Union (Court) embreased the 

Arm's Length Principle (ALP), i.e. check what had been agreed between unrelated parties 
acting independently.

Following these cases, a great number of other cases have been developed in relation to 

the term of "abuse", some of which include the Leur-Bloem and Foggia (in relation to 

mergers), Cadbury Schweppes, Columbus Container Services and Commission vs. UK 

(for UK resident "close companies"), all three with regard to Corporate Foreign 

Corporation rules (CFC) and Thin Cap GLO, SGI, Itelcar, Lammers (all in relation to thin 
capitalisation rules).

Abusive practices in mergers 

According to Leur Bloem and Foggia, for a transaction (i.e. exchange of shares and a 

merger in these to cases) to be considered to have "valid commercial reasons", it is 

needed more than the attainment of a purely fiscal benefit. The Court also clarified in 

Foggia that a merger can also have tax consideration objectives as well but this cannot be 

the sole or principal aim of the merger. In addition, the reduction of administrative 



burdens via a merger cannot per se constitute a valid commercial reason. Finally, when 

one of the companies involved in a merger does not have any assets, any financial 

holdings but only many losses, it is reasonable to conclude that the main reason of the 

merger was to take advantage of the tax benefits, i.e. set off the losses with the profits on 

the other companies involved in the merger.

CFC rules 

Another landmark case in this respect is the Cadbury Schweppes, where the UK CFC 

rules were enacted. The Court ruled that there was a restriction of the freedom of 

establishment here, however, this could be justified in case of wholly artificial 

arrangements with no economic reality (letterbox entities) and was also both suitable and 

proportionate based on both subjective (i.e. check the motive/purpose of the structure) 

and objective factors (e.g. in case a company involved lacks "substance", i.e. does not 

have employees, premises, equipment to operation or in other words, is only a flow-

through/conduit entity). In case an abuse exists, then CFC rules are triggered and the 

income of a foreign company owned by a local entity is declared and tax in the fiscal year 
of accrual (and not upon distribution, as what normally happens according to the 

principle of "deferral").

Thin Capitalisation rules

According to Thin Cap GLO and SGI, which are the most important in terms of the thin 

capitalisation anti-abuse rules, the Court clarified that a MS cannot impose restrictions on 
the deductibility of interest when a Parent Company (PC) is in another Member State 

(MS) without imposing the same restrictions when the PC is in the same MS unless (a) 

the Subsidiary (Sub) is a wholly artificial arrangement but the taxpayer must have the 

possibility to provide evidence that it is not and (b) in case a wholly artificial 

arrangement exists, any recharacterisation from interest to dividends (i.e. consequence of 

the existence of abuse) should be made only insofar that exceeds what would have been 

agreed on ALP. 



General anti-abuse rule (ATAD I

Finally, apart from the above cases, a general anti-abuse rule was also developed in art. 6 

of the ATAD I 2016/1164, according to which the MS should ignore/not grant the benefits 
of a Directive in case an arrangement or a series of arrangements, which, having been put 
into place with the main or one of the main purposes to take advantage of its benefits, 

which are contrary to the object and purpose of the Directive, are not genuine having 

considered all relevant facts and circumstances. They are not genuine to the extent that 

they do not reflect real economic activity.
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Answer-to-Question-8

1) The "rule of reason" is widely used by the Court of Justice of the European Union

(Court). In fact, in Verkoijen, the Court ruled as if art. 65 of the Treaty on the Functioning 
of the European Union (TFEU) did not exist whereas in Manninen case, it clarified that 
art. 65 should intepreted "narrowly" and made reference to the concept of the rule of 
reason. Such concept was first developed in the Cassis de Dijon case and has been 
summarised in the Gebhard case (Gebhard test). According to this test, there are four

"pillars" to be considered:

- Comparability (whether non-residents are treated in a non-discriminatory way in

comparison to residents)

- Justifiability (whether any restriction is justified by the a legitimate general purpose)

- Suitability (whether it is suitable to serve that purpose)

- Proportionality (whether it does not go beyond what is necessary to accomplish that

purpose).



Apart from th Futura case, there are several other cases where restrictions have been 

considered not to be in line with the principle of proportionality, for example, in Marks & 
Spencer case (M&S)(2003), when the final losses of a company cannot be taken into 

consideration nowhere, in Schumacker case, when the personal and family circumstances 
are not taken into account neither in the state of the person's residence nor in the state of 

his employment or in Commission vs. Denmark, when less restrictive measures can be 

taken by a MS. On the other side, in certain cases, it has been considered that certain 

restrictions are proportionate (e.g. in Passenheim van Scoot, the 12-year deadline for 

recovery of assets concealed abroad was considered proportionate in comparison with the 
5-year deadline for domestic assets, especially if a MS had no indication that foreign 
assets existed (and were concealed).

M&S

The Court ruled that non-deductibility of losses of a non-resident EU subsidiary (Sub) by 

the Parent Company (PC) when they are situated in different MS can be justified based 

on the balanced allocation of taxing rights, avoidance of double relief of losses and the 

need to tackle tax avoidance (all three taken together), however, for such a rule to be 

considered proportionate, the exhaustion of liabilities test must not have been met. In 

other words, the PC should allow deduction of foreign losses if these are final, meaning 

that:

- The Sub has exhausted all possibilities in its state of residence for offsetting of losses in

the current and previous accounting years and there is no possibility for carry forward,

carry back or current year loss relief with local profits); and

- There is no possibility for these losses to be taken into account in the future years in its

state of residence either by the Sub itself or by any third party to which the Sub has been

told or to which they have been transferred (see also recent Memira case).

Schumacker



 

Any personal deductions in relation to the individual income are allocated in the home 

state of the worker/self-employed person unless:

- He earns almost his entire income in the state of employment (no requirement for

minumum 90%) and

- He does not have sufficient income in the state of residence to make use of similar

personal and family deductions.

In that case, the source state (state of employment) should take into account such 

personal circumstances and grant deductions to the extent that this is also done for 

residents and that the state of residence does not grant benefits. Otherwise, non taking 

them into consideration would be non proportionate.

Commission vs. Denmark

In this case, a Danish company transfered its operational equipment and Denmark 

imposed tax on unrealised capital gains, without giving any deferral for payment of tax 

because of the risk that these might never be sold in the future. The Court clarified that 

the National Grid Indus findings (incl. obligation to give deferral for tax etc.) were 

applicable for all assets used for business purposes, even if they depreciate in value and 

may never be realised. This was considered disporportionate and the Court declared that 

Denmark should find less restrictive/harmful measures to trigger payment of tax (and not 

request immediate payment for unrealised capital gains).

2) In case a MS does not meet the proportionality principle, then the national restrictive

measure will not apply (e.g. in case of M&S, the PC will be obliged to deduct the cross-

border losses or in case of Schumacker, the source of employment will be obliged to

grant personal deductions).

Furthermore, in case a taxpayer has paid more tax than what was required if the MS had 

not violated the EU law by not respecting the proportionality principle, he can recover it 



C

(San Giorgio case), whereas in some circumstances, the taxpayer can also request 

compensation for damages by that MS under the following conditions (Francovich case):

- A Directive is intended to confer rights to the taxpayer;

- The breach is sufficiently serious; and

- There is a casual link between the breach and the loss.
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Answer-to-Question-4

1) The refund rule of Invesia breaches the free movement of capital, as it has been ruled

in certain similar cases of the Court of Justice of the European Union (Court), i.e. in

Aberdeen Property (no withholding tax (WHT) for payments from Finnish companies to

Finnish funds but yes WHT for payment from Finnish companies to Luxembourg

SICAV), in Santander (no WHT from French companies to French funds but yes WHT to

EU UCITS), in Fidelity Funds (no WHT from Danish companies to Danish UCITS but

yes WHT to EU UCITS).

2) On the other side, as per the Emerging Markets case, any restictions to payments to

funds outside the EU are permitted on the basis of the effectiveness of fiscal supervision

(and especially if there is no mutual assistance (incl. exchange of information) agreement

in place). Therefore, Invesia could use such case law and arguments to justify the

exclusion of the refund for pension funds outside the EU.

3) The relavance of the existence of a tax treaty between Invesia and the pension funds's

state of residence can be seen in Haribo case. According to that, as per the relevant MS

domestic rule, payment of domestic dividends were exempt from WHT, however, in case

of foreign dividends, they were exempt only if the Parent Company (PC) had more than



 

10% shareholding in the non-resident Subsidiaries. If it had less than 10%, then the 

following distinction was made:

(a) If the shareholding was in EU State, then the exemption was converted to credit

method (switch over rule) but the Sub sould provide evidence of the tax paid (even if it

was difficult to provide that);

(b) If the shareholding was in a EEA State, the (a) applied, plus the MS of the Sub should

also have a mutual assistance (incl. exchange of information) agreement in place with the

MS of the PC.

(c) If the shareholding was in a third country, no relief was granted.

All above were considered justified based on the balanced allocation of taxing rights and 

the need to tackle tax avoidance; the only matter which was considered disproportionate 

was that mutual assistance was required according to the domestic rule not only in the 

administrative level but also at the enforcement level.

Another relevant case is Skattenverket. According to Swedish law, any dividend 

payments to a Swedish PC were exempt if they were made by a Swedish public company 

or an equivalent EU/EEA state or by a third country but in the latter case, only if Sweden 

had a biteral tax treaty in place with the MS of the Sub. In this case, Sweden did not have 

such a treaty with Switzerland, so dividend payments by the Swiss Sub were not exempt. 

This was considered justified and proportionate on the basis of the effectiveness of fiscal 

supervision and the need to tackle tax avoidance (especially due to the fact the Sweden 

could not check the requirements for granting the tax advantage since there was no treaty 

for exchange of information in place).
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Answer-to-Question-1

1) According to the landmark case Marks & Spencer (M&S) (2003), the Court ruled that 
non-deductibility of losses of a non-resident EU subsidiary (Sub) by the Parent Company 
(PC) when they are situated in different MS can be justified based on the following 
grounds taken together:

- Balanced allocation of taxing rights (giving the possibility to take into account losses in

different MS may jeopardise the balanced allocation of taxing rights);

- Avoidance of double deduction of losses (both in the MS of the PC and in the MS of the

Sub; and

- Need to tackle tax avoidance (by means of artificial arrangements, companies could try

to transfer losses to high tax jurisdictions increasing the value of losses thereto).

However, such a rule is considered disproportionate, if the exhaustion of liabilities test 

has been met (i.e. in case the losses are "final", "definite", "terminal" [similar 

terminology]). In other words, the PC should allow deduction of foreign EU Sub losses if

these are final, meaning that:

- The Sub has exhausted all possibilities in its state of residence for offsetting of losses in

the current and previous accounting years and there is no possibility for carry forward,

carry back or current year loss relief with local profits); and

- There is no possibility for these losses to be taken into account in the future years in its

state of residence either by the Sub itself or by any third party to which the Sub has been

told or to which they have been transferred (see also recent Memira case).

Similar cases on the cross-border loss relief are also the Oy A, the Societe Papillion, the A

Oy, the K Case and the recent Holmen (losses of a Sub-Sub are considered final in case 



the Sub/intermediary company and the Sub-Sub are in the same Member State (MS)).

2) The obligation to deduct cross-border losses relates to the exercise of the freedom of 
establishment (especially when a company had majority shareholding in another (Baars 
case), however, such freedom is not available to non EU residents. The only freedom 
which is available to third country residents is the free movement of capital, which is 
however not applicable here. Even in cases where two or more freedoms can be 
considered applicable, then the Court examines which is the predominant one.

For example, in Stahlwerk case, according to Germany/US Double Taxation Convention 

(DTC), Germany could not tax the profits of the US Permanent Establishment (PE) and 

did not offset any losses of such PE too; it was questioned whether the freedom of 

establishment or the free movement of capital applies, however, according to the German 

rule, the latter was applicable to German nationals with "decisive influence" on the 

company (Baars), so only the freedom of establishment was considered relevant. Since 

the PE was US, it could not invoke freedom of establishment so there was no breach of 

EU law in this case.

In Fidium case, where a Swiss company was giving loans to German residents, it was 

questioned whether the freedom to provide services or the free movement of capital 

applied but again, it was considered that the freedom to provide services was 

predominant and that any restrictions to the freedom of capital were inevitable 

consequences of the restriction to the freedom to provide services.

In case if Costuria, the group relied was introduced for shareholdings of more than 50%, 

therefore, the freedom of establishment applies, so Jefferson cannot rely on any of the 

Treaty Freedoms to claim deduction of the losses of the non-EU subsidiary.

3) Since the PE is a EU entity, Jefferson is allowed to deduct the losses of its PE in 2017, 
when it was liquidated, to the extent that these are final losses (as per M&S).

Relavent cases in relation to PE loss relief are Lidl Belgium, Krankenheim, Deutsche 



Shell, Philips Electronics, Argenta and Nordea Bank. 
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Answer-to-Question-2

1) ATAD I is a European Directive and not a European Regulation. Regulations have 
direct effect, however, Directives need to first be implemented in the domestic tax 
legislation. Since the legislator of Quantum decided not to implement a certain provision 
of the interest limitation (art. 4 (3)) ("By derogation from paragraph 1, the taxpayer may 
be given the right [..]"), Universal Car cannot rely on the such art. to claim application of 
the threshold; taxpayers cannot rely directly on Directives, although according to EU 
laws, there is requirement for consistent application of EU Directives (Adeneler case).

Any interest which is considered as deductible due to the interest limitation rule (30% of 

EBIDTA) will be converted to dividends and will be taxed as such.

Since the net profit is 140,000 euros and the interest permitted to be deducted is up to a 

maximum of 30%, then Universal Car will be able to deduct only 42,000 euros for 

interest payments. The rest 200,000 (210,000 - 10,000) will be added to its profits.

2) The opposition party's proposal that such threshold (art. 4(3)) shall apply but only in 
the case of loans received from domestic creditors is contrary to the EU free movement 
of capital, since it discriminates between residents and non residents which are in 
comparable situations if they are both creditors.

Relevant cases in this respect are the Thin Cap GLO, SGI, Lasertec, Lammers and Itelcar. 
According to Thin Cap GLO, as per the UK law, there were no resrictions on 

deductibility in case of loan payments between UK companies, however, there were such 



restrictions in case of foreign creditors shareholders. The Court of Justice of the European 
Union (Court) clarified that it is not permitted that a MS imposes such restrictions when a 
Parent Company (PC) is in another MS without imposing the same restrictions when the 

PC is in the same MS, unless (a) the Subsidiary (Sub) is a wholly artificial arrangement 

but the taxpayer must have the possibility to provide evidence that it is not and (b) in case 
a wholly artificial arrangement exists, any recharacterisation from interest to dividends 

(i.e. consequence of the existence of abuse) should be made only insofar that exceeds 

what would have been agreed on arm's length (i.e. between unrelated parties). That means 
that there is no protection if the PC is non EU/EEA State (e.g. in Lasertec, when the PC 

was Swiss).

In Lammers, there was also different treatment between domestic and foreign creditors. 

In particular, there was no recharacterisation of interest to dividends between domestic 

companies even if interest limits were exceeded, however, there was such 

recharacterisation, in case interest was paid to a non-resident director which exceeded the 
market value or the total loans were higher than the paid up capital and the taxed 

reserves. Such rule was not even justified because it applied irrespective of whether the 

arm's length principle had been applied or not.

3) If Members States may exclude application of the interest limitation rule to "financial 
undertakings", which include both banks and any other entity which could be considered 
a "financial institution" (the term is very general in DAC 2 implementing the Common 
Reporting Standard for the automatic exchange of information), then there might be 
concerns in relation to the interpretation of the term "financial institution" and some 
undertakings might be excluded from the application of such anti-abuse rule although 
they might be abusive stuctures.

In relation to banks, what I could think of, is that if such rule does not apply for loans 

provided between them, then the Parent Companies - banks could charge high interest to 

their subsidiaries, by increasing the total amount of interest payments at the level of the 

subsidiaries (i.e. by eroding the taxable based of the subsidiaries) and this could be 

abusive especially if such subsidiaries are based in high tax jurisdictions. On the other 
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side, if the subsidiaries banks increase their costs in that way, they might want to charge 

more interest on the third party (not belonging to the group) persons receiving loans by 

them so as to increase their profits.

4) Pursuant to art. 4 (7) of ATAD, Member States may exlude form the scope of 
paragraph 1 (interest limitation rule) exceeding borrowing costs incurred on "loans used 
to fund a long-term infrastructure project where the project operator, borrowing costs, 
assets and income are all in the Union". A long-term infrastucture project means a project 
to provide, upgrade, operate and/or maintain a large-scale asset that this considered in the 
general public interest by a Member State. The above article could be used as a basis so 
that social housing corporations are exempt from the generally applicable interest 
limitation rules and the "public interest" in this case could be considered to be a social 
public interest since such corporations offer affordable homes to rent to citizens with low 
incomes.




